PRESENTS

THE HEART OF
PRIVATE HEALTHCARE

+ THE PROBLEM
+ THE SYSTEM
+ THE SOLUTION

A PATIENT STORY HANDBOOK

Foreword
SECTION27 is a public interest law centre that seeks to influence and use the law to protect, promote
and advance human rights. One of our priority areas is the right of access to health care services as
guaranteed by section 27 of the Constitution of the Republic of South Africa. As an organisation
that acts in the public interest, we are concerned about equitable access to health care services in the
private sector, particularly, pricing and the drivers of the high cost of health care in the private health
care sector.
The following is a summary of our submission to the panel for the Health Marker Inquiry into the
Private Healthcare Sector.
As our submission bears out, the inequities within what is supposed to be a single, unified South
African health system, the inadequate and incomplete regulatory environments and inefficient
underperforming regulators, place the health, wellbeing and sometimes even lives of users of the
private health care system at risk.
First, we discuss the importance of an evidence-‐based analysis of the merits of price regulation
within in the health care sector. We note that the current absence of an effective framework for price
regulation has the effect of compromising patient’s rights to high quality, affordable health care
services, despite the positive duties on the state to progressively increase access to health care
services.
Second, we identify the harmful effects of the failure of the Professional Boards to fulfil their obligation
to publish fee norms, noting that this regulatory gap effects patients’ ability to exercise their right to
complain about overcharging by health professionals.
Third, we investigate the extent to which the Council for Medical Schemes (CMS) has been effective
in implementing existing regulations on Prescribed Minimum Benefits (PMBs) and preventing what
appears to be widespread non-‐compliance with the coverage that all medical scheme members
are entitled to by law, without any co-‐payments. As our patient testimonials, annexed to this
submission, strongly indicate there are serious physical, emotional, psychological and financial
harms caused by this non-‐compliance.
Our submission therefore grounds itself on an understanding of the centrality of the constitutional
right to access to health care services to the Health Inquiry Panel’s
investigation into the private health care sector.
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PRIVATE HEALTHCARE SECTOR:
FACTS AND FIGURES

This chart sets out the main aspects of the private health
care market in South Africa and the interrelation between
the three main parts of the system: funders, providers and
regulators. Funders include medical schemes, health
insurance products, administrators, managed care
companies, brokers and consultants. Providers refer health
care practitioners and hospitals where private healthcare
services are rendered. Regulators refers to bodies that
regulate various aspects of the system e.g. the Council for
Medical Schemes regulates medical schemes.

PRIVATE HEALTHCARE SECTOR:
FACTS AND FIGURES
NATIONAL DEPARTMENT OF HEALTH
Responsible for setting health law and policy: rights and duties in the National Health Act, Single
Exit Price (SEP) regulations, medicine prices and National Health Insurance

Right to health

Health
insurance
products

right to health
As per s 27 (1)(a) and (2) of The Constitution of the Republic of
South Africa, the state has a constitutional duty to progressively
realise the right to health. South Africa has one health system
which includes both the private and the public health care aspects.
Both may be regulated to help make health care more affordable.

funders

Health insurance products

Medical schemes

Administrators,
managed care
companies, brokers
and consultants

Regulated

Insurance products cover
services not covered by
medical aids, ‘Hospital
cash plans’ and ‘Gap’ cover

MEDICAL SCHEMES
Health care benefits paid
from risk pool

Health care benefits
paid out of pocket

regulators
83

Registered
medical schemes

Medical schools

Regulated

Providers

Fees Unregulated
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3,921,232

4,893,226

Medical scheme
beneficiaries

Main
members

Dependents

Hospitals and clinics

MEDICAL SCHEMES

Regulated

Pharmacies

Expenditure and profits

Fees Unregulated

Specialists

8,814,458

Medical devices

Expenditure

Fees Unregulated

General
Practitioners

Medicines

Medical schemes pays for medical
expenses in the private sector

27.2%

MEDISCHEME

25.3%

Metropolitan
DISCOVERY HEALTH

27.2%

17% of South African
population belongs to
medical aids
Contributions in 2014
amounted to ZAR
140.2bn (9.5% increase)

Open medical aid schemes are open
to anyone while restricted medical
schemes are exclusively for the employees
or members of a company or institution
and their families.

Administrators,
managed care companies,
brokers and consultants
Some medical schemes are
self-administered, but most
schemes outsource their
administration services e.g.
determining claims
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PROVIDERS

7,529

6,726

GPs in the private
healthcare sector,
providing primary
health services and
refer patients to
specialist doctors

Specialists e.g.
gynaecologists,
dentists, surgeons,
paediatricians

21%

Mediclinic

24%

Life Healthcare

26%

Netcare

2014

MEDIcal schools

MEDIcines

hospitals
& clinics
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There are 215
private hospitals.
Mediclinic, Life
Healthcare, and
Netcare
comprises over
70% of the
market.

medical
schools

1250
graduates per year

in Pharmaceutical Sales has been
reached in South Africa in 2015

half of these students move overseas
in the course of their career

Top selling drugs are for diseases such as
hypertension and chronic kidney disease

Three quarters of these doctors will
work in the private sector

hospitals & clinics
Spending on private hospitals
increased by 11.6% between
2013 and 2014.

1.8%

0.6%

0.1%

0.0%
Medical Technology

Anaesthetists

2.2%

Ex-gratia payments

2.3%

Dental specialists

3.1%

Dentists

4.3%

Othe health services

2, 305 complaints are about
Prescribed Minimum Benefit (PMB)

5.2%

Radiology

LOREM IPSUM

5.5%

Pathology

3, 876 complaints

5.7%

Surgical specialists

Pharmacists dispensing fees are set by the
Department of Health

6.6%

General practitioners

50%

15.8%

Supplementary and allied
health professionals

regulators

14.5%

Medical specialists

pharmacies

41.6%

Medicine dispensed

100%

Hospitals

DISTRIBUTION OF HEALTHCARE BENEFITS PAID FROM RISK POOL 2014

Total out-of-hospital managed
care arrangements

6.13%

average inflation for South African

0%

Health Professions
Council of South Africa
out of pocket payments 2014

All health professionals are registered with the HPSCA and must comply with rules, ethical
standards and the HPSCA also deals with complaints from the public.

Medicines Control Council

Medicines

33%

Dentists

3.1%

Specialists

25%

Hospitals

2.3%

Medical specialists

15.8%

Dental specialists

2.2%

Supplementary and allied health professionals

6.6%

Other

1.8%

Ensures the safety, efficacy and quality of medicines and must approve clinical trials
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What is the market inquiry into the
private health care sector?

HEALTH
market
inquirY

The Competition Commission
initiated the market inquiry (an
investigation) into the private
health care sector on 6 January
2014, in terms of powers it
derives from the Competition
Act 1998 (as amended by the
Competition Amendment Act
2009).
The Commission is concerned
about high prices in private
health care and is using its wide
powers to investigate the general
state of competition in this sector
to determine what can be done
to achieve accessible, affordable,
high quality and advanced
private health care.
All interested and affected
parties, including medical schemes,
private
hospitals,
patients,
patient groups and civil society
organisations are entitled to
participate in this market inquiry.
As an organisation that acts in
the public interest, SECTION27
is concerned about equitable
access to health care services in
the private sector, particularly,
pricing and the drivers of the
high cost of health care in the
private health care sector. As
our written submission bears
out, the inequities within
what is supposed to be a
single, unified South African
health system, the inadequate
and
incomplete
regulatory
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environments and inefficient
underperforming
regulators,
place the health, wellbeing and
sometimes even lives of users of
the private health care system at
risk.

The Commission is
concerned about high
prices in private health care

Some objectives of the
market inquiry are:
Find out how prices
are determined within
the sector, for example,
how a doctor decides
on the amount to charge a
patient for services that were
provided

Determine what
factors have led
to the increase in
private health care
prices and expenditure.

Assess the impact
of the Commission’s
previous interventions
and the impact
on prices such as the
Commissions 2004 decision
prohibiting the Board of
Health care Funders and
South African Medical
Association from setting
tariffs by collective
bargaining.

Evaluate how
patients access
information about
health care services
and exercise choices about
their health.
Assess how existing
laws and practices
impact on access to
health and identify
any gaps that might exist.
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HEALTHCARE MARKET ENQUIRY
June-August
2012
Genesis
Analytics and
Professor Alex
van der Heever
publish papers
reviewing
competition in
the South African
health care
market.

november
2012
Commission
consults with
stakeholders
including
Genesis
Analytics.

These served as background
papers and set the stage for
an inquiry into health care.

december
2012

march
2013

may
2013

JUNE
2013

Commission
announces
intention to
conduct an
inquiry into
the healthcare
market.

Proclamation
of the
Competition
Amendment
Act.

Commission
decides to
conduct a
market inquiry
into the
heathcare
sector.

Draft Terms
of reference
for healthcare
market inquiry
were published.

This gave the Competition
Commission the powers to
conduct market inquiries.

August
2014

july
2014

Call for
stakeholder
submissions on
the subject
matter of the
inquiry.

Netcare sues
the Commission
and KPMG,
citing a
conflict of
interest.

june
2013
KPMG wins
the tender.

The investigation is to determine
why the price of private health
care continues to rise.

may
2013

april
2013

Request for
proposals
from auditing
organizations.

First
stakeholder
consultation
by the inquiry
panel.

june
2013
Stakeholder
Submissions
on the Draft
Terms
of reference.

Draft terms of reference sets
out the scope and timelines for
the inquiry.

january
2013

Market
inquiry
begins

november
2013
Release of the
final Terms of
Reference.

PMB’s:

Find your voice

This halts the market inquiry for some time.

october
2014
Stakeholders
make
submissions.

2015
Analyse
submissions
made
by stakeholders
and hold
further
consultation

February - June
2016
Public
hearings.

august
2016
Provisional
Report.

august September 2016
Receive final
stakeholder
comments.

November
2016
panel hands
over final
report to
comissioner

December 2016

Final Report, recommendations,
and implementation.
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key things to know about
Prescribed minimum benefits

Prescribed minimum benefits include 270 illnessesand 25 chronic conditions:
25 chronic
conditions:

introduction
The Medical Schemes Act like all other health care legislation should be understood as a measure taken
by the state to progressively realise the constitutional right to access to health care services, guaranteed by
section 27 of the Constitution.

Addison’s Disease
Asthma
Bipolar Mood Disorder
Bronchiectasis
Cardiac Failure
Cardiomyopathy
Chronic Renal Disease
Chronic Obstructive
Pulmonary Disease
Coronary Artery Disease
Crohn’s Disease
Diabetes Insipidus
Diabetes Mellitus Type 1 & 2
Dysrhythmias
Epilepsy
Glaucoma
Haemophilia
Hyperlipidaemia
Hypertension
Hypothyroidism
Multiple Sclerosis
Parkinson’s disease
Rheumatoid arthritis
Schizophrenia
Systematic lupus erythematosus
Ulcerative colitis

One of the core protection mechanisms afforded to medical scheme members is the requirement that every
medical scheme make provision for what the Regulations in terms of the Act (Regulations) refer to as
“Prescribed Minimum Benefits” (PMBs).

What is a PMB condition?
Prescribed Minimum Benefits (PMB) is a set of
defined benefits to ensure that all medical scheme
members have access to certain minimum health
services, regardless of the benefit option they
have selected. The aim is to provide people with
continuous care to improve their health and wellbeing and to make healthcare more affordable..

Where can you find the list of
PMB conditions?
Annexure A of the Regulations contains diagnosis
and treatment pairs for 270 PMB conditions and 25
chronic disease.

Designated Service Provider
Your medical scheme cannot impose a co-payment
or deductible if you did not use a Designated
Service Provider because:
• The service was not available from a DSP or
the service would be unreasonably delayed
(Regulation 8(3)(a));
• Immediate medical or surgical treatment was
needed in cicrumstances which prevented you
from using a DSP (Regulation 8(3)(b)); or
• There was no DSP close to your place of work or
residence (Regulation 8(3)(c)).
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Do you have to use the drugs that
your medical scheme says you
must?
Where your medical scheme’s formulary includes
a drug which is suitable to treat your PMB
condition but you choose to use another drug,
your medical scheme may impose a co-payment
(Regulation 8(5)).
However, your medical scheme must make
provision for appropriate substitution if a
formulary drug is ineffective or would cause an
adverse reaction (Regulation 15I).

Can your medical scheme fund
your PMB condition from your
medical savings account?
The funds in your medical savings account cannot
be used to pay for the diagnosis, treatment and care
of a PMB (Regulation 10(6).

The list of PMB’s Include:
Brain and nervous
system
•
•
•

Acute generalised paralysis,
including polio and GuillainBarre
Basal ganglia, extra-pyramidal
disorders; other dystonias
Benign and malignant brain

•
•

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

tumours, treatable
Compound/depressed
fractures of skull
Difficulty in breathing, eating,
swallowing, bowel, or bladder
control due to non-progressive
neurological (including spinal)
condition or injury
Encephalocele; congenital
hydrocephalus
Epilepsy (status epilepticus,
initial diagnosis, candidate for
neurosurgery)
Intraspinal and intracranial
abscess
Meningitis – acute and
subacute
Myasthenia gravis; muscular
dystrophy; neuro-myopathies
Peripheral nerve injury with
open wound
Reversible CNS abnormalities
due to other systemic disease
Spina bifida
Severe/moderate head injury:
haematoma/edema with loss of
consciousness
Spinal cord compression,
ishaemia or degenerative
disease nos
Stroke – due to haemorrhage,
or ischaemia
Subarachnoid and intracranial
haemorrhage/haematoma;
compression of brain
Tetanus
Transient cerebral ischemia;
life-treatening cerebrovascular
conditions nos
Vertebral dislocations/
fractures, open or closed with
injury to spinal cord
Viral meningitis, encephalitis,
myelitis and encephalomyelitis

Eye
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Acute orbital cellulitis
Angle-closure glaucoma
Angle-closure glaucoma
Cancer of eye and orbit –
treatable
Cataract; aphakia
Corneal ulcer; superficial
injury of eye and adnexa
Glaucoma associated with
disorders of the lens
Herpes zoster and herpes
simplex with ophthalmic
complications
Hyphema
Inflammation of lacrimal
passages
Open wound of eyeball and
other eye structures
Primary and open angle
glaucoma with failed medical
management
Purulent endophthalmitis
Retained intraocular foreign
body
Retinal detachment, tear and
other retinal disorders
Retinal vascular occlusion;
central retinal vein occlusion
Retinal detachment, tear and
other retinal disorders
Retinal vascular occlusion;
central retinal vein occlusion

Ear, nose, mouth
and throat

•
•
•

Acute and chronic mastoiditis
Acute otitis media
Acute upper airway
obstruction, including
croup, epiglottitis and acute
12

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

laryngotracheitis
Cancrum oris
Choanal atresia
Cancer of oral cavity, pharynx,
nose, ear, and larynx – treatable
Cholesteatoma
Chronic upper airway
obstruction, resulting in
corpulmonale
Cleft palate and/or cleft lip
without airway obstruction
Deep open wound of neck,
including larynx; fracture of
larynx or trachea, open
Epistaxis – not responsive to
anterior packing
Foreign body in ear and nose
Foreign body in pharynx,
larynx, trachea, bronchus and
oesophagus
Fracture of face bones, orbit,
jaw; injury to optic and other
cranial nerves
Leukoplakia of oral mucosa,
including tongue
Life-threatening diseases
of pharynx nos, including
retropharyngeal abscess
Open wound of ear-drum
Peritonsillar abscess
Sialoadenitis; abscess/fistula of
salivary glands
Stomatitis, cellulitis and abscess
of oral soft tissue; Vincent’s
angina

Respitory System

•
•
•

•
•
•
•
•

Heart and
Vasculature

•
•

•
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Bacterial, viral, fungal
pneumonia
Respiratory failure, regardless
of cause
Acute asthmatic attack;
pneumonia due to respiratory
syncytial virus in persons
under age 3
Adult respiratory distress
syndrome; inhalation and

•
•
•

•
•
•

•
•

•
•
•

•
•
•
•
•

•

aspiration pneumonias
Atelectasis (collapse of lung)
Benign neoplasm of respiratory
and intrathoracic organs
Cancer of lung, bronchus,
pleura, trachea, mediastinum
and other respiratory organs –
treatable
Empyema and abscess of lung
Frank haemoptyisis
Hypoplasia and dysplasia of
lung
Open fracture of ribs and
sternum; multiple rib fractures;
flail chest
Pneumothorax and
haemothorax

•
•
•
•
•

Myocarditis; cardiomyopathy;
transposition of great vessels;
hypoplastic left heart syndrome
Pericarditis
Acute and subacute ischemic
heart disease, including
myocardial infarction and
unstable angina
Acute pulmonary heart disease
and pulmonary emboli
Acute rheumatic fever
Aneurysm of major artery
of chest, abdomen, neck,
unruptured or ruptured nos
Arterial embolism/thrombosis:
abdominal aorta, thoracic aorta
Cardiac failure: acute or recent
deterioration of chronic cardiac
failure
Complete, corrected and other
transposition of great vessels
Coronary artery anomaly
Diseases and disorders of aortic
valve nos
Diseases of endocardium;
endocarditis
Diseases of mitral valve

•
•
•
•
•
•
•
•
•
•
•
•

Disorders of arteries: visceral
Dissecting or ruptured aortic
aneurysm
Gangrene; severe
atherosclerosis of arteries of
extremities; diabetes mellitus
with peripheral circulatory
disease
Giant cell arteritis, kawasaki
disease, hypersensitivity angiitis
Hereditary haemorrhagic
telangiectasia
Hypertension – acute lifethreatening complications
and malignant hypertension;
renal artery stenosis and other
curable hypertension, renal
artery stenosis and other
curable hypertension
Injury to major blood vessels
– trunk, head and neck, and
upper limbs
Injury to major blood vessels of
extremities
Life-threatening cardiac
arrhythmias
Life-threatening complications
of elective cardiac and major
vascular procedures
Multiple valvular disease
Other aneurysm of artery –
peripheral
Other correctable congenital
cardiac conditions
Patent ductus arteriosus; aortic
pulmonary fistula – persistent
Phlebitis and thrombophlebitis,
deep
Rheumatic pericarditis;
rheumatic myocarditis
Rupture of papillary muscle
Shock/hypotension – life
threatening
Tetralogy of fallot (TOF)
Ventricular septal defect –
persistent

High court vindicates watchdog’s
inquiry into private health sector
Umunyana Rugege

In 2013, Netcare, the largest private hospital
group in South Africa, brought a High Court
application to interdict KPMG from offering
a range of important technical services to the
Competition Commission in its Market Inquiry
into the Private Health Care Sector. Netcare alleged
that there was a conflict of interest as the group
is a former client of KPMG and the consulting
firm would have had access to the hospital group’s
confidential information.
In May 2014, Judge Motajane found that there
was indeed no conflict of interest.
Section 27 of the Constitution guarantees
everyone the right to have access to healthcare
services. The court confirmed the state’s duty to
take reasonable measures to promote and fulfill
the right to access healthcare services and stated,
“the healthcare inquiry is such a constitutional
measure”. Judge Motajane also quoted the
inquiry’s terms of reference: “Private healthcare
provision takes place within the context of this
constitutional commitment to the provision of
universal healthcare services to all people in South
Africa.”

The judgment makes it clear that
the market inquiry is a truthseeking inquiry, carried out by
the commission in line with its
constitutional mandate.

This judgment is important. It vindicates an
important democratic process that is intended to
air a range of issues in the sector related to the
cost of and access to healthcare services, in order
to ensure that rights are protected as envisaged
by the constitution. The judgment makes it clear
that the market inquiry is a truth-seeking inquiry,
carried out by the commission in line with its
constitutional mandate.
The court’s judgment means that stakeholders
must recognise not only that the inquiry is taking
place in the context of the realisation of fundamental
human rights, but that they too conduct business
in an environment in which rights must be
protected and promoted. While government has
constitutional duties to deliver services and realise
rights, the private sector also has constitutional
duties in certain respects, according to section 8 of
the constitution. It means stakeholders must cooperate fully with the commission by producing
all relevant information, giving evidence truthfully
and, importantly, not impeding the commission in
its truth-seeking mission.
This inquiry provides an unprecedented
opportunity for the public and policymakers to
understand a very complex and multifaceted
market, one through which 8.7 million people
access essential health services. The commission
is now free to use all the tools at its disposal to
ensure a robust inquiry that achieves its mandate.

Umunyana Rugege works as an attorney at

Section27. This article was first published in full
in the Business Day.
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he weighed only 36 kg and had
critically low blood iron levels.

the pROBLEM
Christopher’s gastroenterologist
recommended that our child
be treated with a biological
drug called Revellex due to the
severity of his condition.
Biological drugs have only
been developed recently and
Revellex was only registered for
use in children in 2006. Although
they can be life-saving in cases
like Christopher’s, they have
potentially severe side effects
including acute anaphylactic
shock and increased risks of
highly malignant cancers. They
are therefore not drugs easily
prescribed by doctors for no
good reason.
Crohn’s Disease is on the
Chronic Disease List and thus is
a Prescribed Minimum Benefit
condition, the treatment of
which a Medical Scheme is obliged
to pay by law. Also, nowhere in
their rules did Genesis exclude
funding biological drugs. However,
Genesis informed us that they
would not fund this drug for
Christopher, even though I
offered to upgrade or change to
whatever membership plan was
necessary.

1/7
A family’s first hand account
of how medical aid failed
their child.

the patient
In March 2004 our family entered
into a contract with Genesis
Medical Scheme to ensure that
our healthcare needs were met. In
2009, at which point we had only
had one minor claim, our son
Christopher, then aged ten, was
diagnosed with severe Crohn’s
Disease. Crohn’s is a chronic,
incurable immune disease of the
gut which caused Christopher
to lose 30% of his body weight
in three months. At diagnosis,
besides the severe cramping
and haemorrhagic diarrhoea
associated with this condition,
1

3

2

4

5

6

Crohn’s Disease is listed as
one of the chronic conditions
(PMBs) in Annexure A of the
Regulations in terms of the
Medical Schemes Act 1998.
Medical schemes therefore
have to cover 100% of the
costs of diagnosis, medical
management and medication
in line with the treatment
guidelines for Crohn’s disease.

As we were at this point
desperate to start treating him
and improve his condition, the
gastroenterologist reluctantly prescribed an alternative medication
which Genesis agreed to pay for.
However this medicine failed to
adequately control Christopher’s
Crohn’s and his condition
further deteriorated at the end
of 2009 with the development of
an anal fistula. We then appealed
to Genesis in writing for funding
for Revellex, which was again
declined. They informed us that
they would cover the cost of
repeated surgeries to cut away
pieces of his gut that became
fistulated, but they would not
cover the medicine that would
prevent this from happening to
a ten year old child. They also
suggested that the drug he was
already on was controlling the
disease adequately. This was not
the case.

Prescribed Minimum
Benefit (PMB)
+ To ensure that users of
the private health system
are protected, the Medical
Schemes Act provides for
Prescribed Minimum Benefits
(PMBs).
+ PMBs are a list of defined
benefits that all medical
schemes members must
have access to regardless of
the benefit option they have
selected.
+ Medical Schemes are
required by law to pay in
full for PMBs without copayment or additional
charges.

They informed us that
they would cover the cost
of repeated surgeries to
cut away pieces of his gut
that became fistulated,
but they would not
cover the medicine that
would prevent thisfrom
happening to a ten year
old child.

+ There are 270 illnesses and
25 chronic conditions that are
listed as PMBs
Images
1. Before diagnosis
2. Diagnosed with Crohn’s
disease
3. Started treatment

Due to potential complication
of his disease which would
have severely compromised his

4. 5 months later
5. 8 months later
6. 3 months of Revellex
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quality of life or possibly even
been fatal, we decided to fund the
cost of Revellex ourselves so that
he could begin this treatment,
while simultaneously lodging a
complaint with the Council for
Medical Schemes against Genesis
in February 2010. When my
husband told Mr van der Merwe,
CEO of Genesis that we would
be taking the matter further, he
was told to ‘see how long we can
carry on’.
At this point and in the
ensuing months, we considered
moving to another medical
aid as an alternative. However,
although it is illegal to refuse a
membership application, due to
Christopher’s ongoing illness we
found that other medical aids
wanted to impose restrictions
on membership, including a
three month waiting period
during which time we would
have no cover, as it is illegal to
simultaneously belong to two
medical schemes. With the
potential complications that
could arise from Christopher’s
condition, we did not want to
risk this.
We also believed that the
dispute with Genesis would be
resolved within a few months,
as there were other precedent
Council for Medical Schemes
cases which had been ruled in
favour of applicants receiving
biological drugs where other
treatments proved ineffective.
Christopher responded extremely
well to the Revellex and his
condition improved substantially.

When my husband told
Mr van der Merwe, CEO
of Genesis that we would
be taking the matter
further, he was told to
‘see how long we can
carry on’.
In December 2010, the
Registrar of the Council for
Medical Schemes ruled that
Genesis was obliged to pay
the cost of the Revellex for
Christopher’s treatment. In the
ruling, Genesis was given until
24 January 2011 to appeal. They
did not, but instead lodged a late
appeal on 10 March 2011, which
we submit was to intentionally
delay the matter, as the subsequent Appeal Committee
hearing then focused on the
validity of the late appeal rather
than the merits of the case.
During the Appeal Committee
hearing however, counsel for
Genesis conceded that the
appeal had no merit. The Appeal
Committee ruled in our favour
in September 2011.
Genesis then took the matter
to the Appeal Board of the
Council for Medical Schemes,
where chairperson Judge Ngoepe
again ruled against Genesis
in July 2013, thus compelling
Genesis to fund Christopher’s
treatment with Revellex. Genesis
however informed us that they
would be taking the matter on
18

review to the High Court, a
process we were told could take
a number of years.
By this stage, we had been
funding the Revellex treatments
ourselves for almost four years at
a cost of almost well over half a
million rand out of our bond and
retirement savings. At this point,
we had no more resources to
continue paying for Christopher’s
treatment ourselves. However,
to stop the Revellex would
mean that his Crohn’s Disease,
which was well controlled on
the treatment, could flare up
again. The risks of a potentially
fatal infusion reaction also
increase significantly if there is a
prolonged interruption between
infusions.

We had been funding
the Revellex treatments
ourselves for almost four
years at a cost of almost
well over half a million
rand out of our bond and
retirement savings.
As we could no longer afford
to fund Christopher’s treatment
ourselves and Genesis seemed
in no hurry to bring the review
application before court despite
the urgency of the matter, we
approached the High Court for
an urgent interdict to compel
Genesis to fund the treatment
until such time as the matter
between Genesis and the Council
for Medical Schemes was
19

finalised. We offered a property
as security, ensuring Genesis
would be at no financial risk in
the matter should the court case
find in their favour. The High
Court Order was granted by the
Honourable Justice Saldanha
on 16 September 2013 with
costs. In the order, he directed
Genesis to pay the full costs for
Christopher’s treatment from the
time of the Appeal Board’s order
of 26 July 2013.
I therefore resubmitted the
hospital account of 13 August
2013 to Genesis for payment on
18 September. They still declined
payment of the account. We
approached the Court and were
granted a Garnishing order for
payment of the account. Genesis
then appealed the High Court
Order as well as the Garnishing
order
As we had no further funds
to defend this matter, in an
effort to reach a settlement with
Genesis we offered to pay back
the money taken from their
account by Garnishing order as
well as their costs in this matter,
which Genesis accepted.
In desperation we applied for
membership of another scheme,
the monthly contributions of
which are more than double what
we were paying Genesis. We also
had to endure the three month
waiting period before we had
medical cover from them. Our
Genesis membership terminated
on 31 March 2014.
Additionally, we abandoned
the High Court order judgment
in our favour believing that

MOst Complaints the
Coucil for Medical
Schemes receives from
members are related
to schemes refusing to
pay for PMB conditions
prescribed by law.
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Other
complaints
Non-payment or co-payment
related complaints

Medical schemes are required
to “pay in full, without copayment or deductibles” for
PMB conditions. They are
statorily and constitutionally
obliged to do so. Despite
this, in 2012-2013 2411 of
4651 valid complaints to the
Council for Medical Schemes
had to do with co-payment
or non-payment for PMB
conditions. In the 20132014 year, 2736 of 5008
complaints were similarly
about co-payment or nonpayment.

Genesis would not appeal the
matter if we were no longer
members. However, Genesis
approached the High Court in
an attempt to get a cost order
against us for the legal costs
they incurred defending the
High Court order as well as
the subsequent appeal, with
which they proceeded despite
us abandoning the Order. In the
judgment, they were ordered to
pay their own costs.
We estimate that with the
money used to fight our case,
Genesis could have easily funded
Christopher’s treatment until
now and for years to come. This
ongoing fight with Genesis,
which began six years ago, has
ruined my family financially and
emotionally. Christopher has
been diagnosed with depression
and has been under psychiatric
treatment. We have used all
our available funds to save
our son’s health, as this is our
most important priority. We
have used our retirement funds
and maximised our bond. We
currently have our residential
property on the market.

Schemes complaint system as
well as the legal justice system
to ensure that we would have
no option but to terminate our
membership, as they knew they
had the funds to ‘out litigate’ us.
Additionally, Genesis has
tried to use the outdated
Government Medical algorithm
for Crohn’s Disease, which has
not been updated since 2003
when biologicals were not yet
an approved treatment for
childhood Crohn’s Disease, to
argue its case against Revellex.
However, the algorithm does
provide for a ‘review’ process if
other drugs are not satisfactory
in bringing the disease under
control (as was the case with
Christopher) and it furthermore
states that “This algorithm may
not necessarily always be clinically
appropriate for the treatment of
children. In this case, alternative
pediatric clinical management is
included within this benefit if it
is supported by evidence-based
medicine, taking into account
considerations of cost-effectiveness
and affordability.”

...with the money used
to fight our case, Genesis
could have easily funded
Christopher’s treatment
until now and for years
to come.

It is our hope in that telling
our story, we prevent other
parents from suffering through
the same process that we have in
trying to cope with a seriously
ill child while simultaneously
having to fight for his
constitutionally enshrined right
to effective treatment.

It is our belief that Genesis
used the Council for Medical

We hope that the Government
will review and update its
algorithms to reflect current best
medical practices and that

it will expedite Council for
Medical Schemes processes to
bring an earlier resolution to
cases involving serious and lifethreatening medical conditions.
We also hope that more support is
given to patients who are medical
scheme members in future by
means of comprehensive and
decisive actions taken against
any medical scheme that does
not comply with the regulations
set down by the their governing
body, the Council for Medical
Schemes.

the prescription
Christopher’s story is a prime
example of the failure of the
regulatory frameworks that are
meant to protect patients as
vulnerable users of the private
health care system. Christopher’s
family took all the right steps in
order to compel Genesis Medical
Scheme to fulfill their obligations
under the law, and provide their
child with the health care he
needed, but the system still failed
them.
The Competition Commission
(“The
Commission”)
has
initiated a market inquiry into
the private health care sector.
This inquiry has the potential
to unearth information about
how the private health sector
is functioning, and address
concerns that users of the
private health system, such as
Christopher and his family, have
about how to improve access to
health care services.
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2/7
Prescribed Minimum
Benefits and hip
replacement.

the patient
In May 2013, a 65 year old
resident
of
Mpumalanga,
Petronella Venta, fell out of
a truck and broke her hip. In
December of that year Petronella
was told she required a left hip
replacement. As a member of the
Transmed Medical Fund since
1982, Petronella felt assured
that she would receive treatment
to replace her hip. Petronella
thought she had the ultimate
peace of mind. Unfortunately
this was a false sense of security.
Her hip replacement was not
fully covered. Petronella was
forced to borrow a wheelchair
and was immobile for two years.
She was in severe pain, and had
to pay for her painkillers out of
pocket. This is a huge financial
burden for a pensioner.

the pROBLEM
‘Fracture of hip’ is a PMB
condition. Petronella’s medical
aid has designated a State
Hospital as the primary
21

Designated Service Provider
(DSP). This means that Petronella
is only able to use another hospital
to treat her illnesses in limited
circumstances. She was required
to go to the State Hospital for
her hip replacement. Although
fracture of the hip is a PMB, her
medical aid only covers R 41
000 for the false hip prosthesis,
which was quoted at R 51 189.42.
They also initially refused to pay
for the surgery required to put
the prosthesis in her body. The
surgery costs R 110 889.42 at Life
Health Care Cosmos Hospital.
(make little invoice image that
says R 121 078.84 ). The shortfall
in medical aid coverage would
be unaffordable for any medical
aid member, especially an elderly
woman with no fixed income.

The problem with a State
Hospital as a primary DSP
Petronella approached the State
Hospital in Nelspruit. However,
because of a shortage of orthopaedic
surgeons in the province, she
was told that she would be
number 401 on the waiting list
to receive a hip replacement.
There are only four orthopaedic
surgeons in Mpumalanga and
only one situated at the State
Hospital where Petronella was
on the waiting list. This situation
illustrates how inadequate it is
for medical schemes to designate
a State Hospital as a primary
DSP and limit access to other
providers. In the meantime,
Petronella had to endure constant
pain and immobility.

The PMB framework
and hip replacements
The PMB regulations set out
the following: for the diagnosis
of ‘fracture of hip’, the
treatment is either ‘reduction’
or ‘hip replacement’. It does
not refer specifically to hip
replacement surgery. There
is, however, a further PMB
category referring to the
diagnosis of ‘open fractures/
dislocation of bones or
joints’ and the treatment
of ‘reduction/relocation’
and ‘medical and surgical
management’.
It would appear that
Transmed has interpreted the
PMB as only covering the hip
replacement (prosthesis) and
not the necessary surgery. Even
so, Transmed limits payment
to R 41 000 for a prosthetic
which in reality costs R 51
189.42. This is problematic
because PMBs require “100%
of diagnosis, treatment and
care” to be covered. Hip
replacement surgery is surely
part of the treatment.
Furthermore, Transmed has
included ‘hospitalisation’ as
one of the ‘major medical
benefits’. ‘Hospitalisation’
will only be regarded as a
‘major medical benefit’ if
it is classified as a PMB.
Fracture of the hip is regarded
as a PMB condition and
inevitably Petronella would
require replacement surgery
in addition to a prosthesis
- which simply requires
hospitalisation.

Petronella finally received
her hip replacement. But
how?
On 12 January 2015,
Petronella
underwent
an
operation to replace her left
hip at Life Cosmos Hospital
in Emalahleni, Mpumalanga.
Was there a sudden change of
heart on Transmed’s behalf? The
system is so complex that not
even Petronella, the vulnerable
patient who underwent the hip
replacement surgery understands
exactly how her PMB condition
was eventually paid for.
Here are the possibilities:
On Petronella’s benefit
option, Transmed introduced in 2015 a new
‘Joint
Replacement’
benefit
which would cover every aspect
of a hip replacement including
the surgery needed. If this is the
benefit that was activated to
eventually replace Petronella’s
left hip, it still does not explain
Transmed’s circumvention of the
PMB regulations for well over a
year. Additionally, Petronella was
asked to pay R6000 upfront for
pre-hospitalisation check-ups.

1

The other possibility is the
activation of Petronella’s
gap cover policy with Gap
Aid. Petronella pays a monthly
premium for gap cover. Shortterm insurers have developed
gap cover insurance policies in
response to increasing prices

2

charged by specialists for in- and
out-of-hospital services. These
products are regulated by the
Financial Services Board (FSB)
under the Short-Term Insurance
Act. These policies are meant to
provide for the shortfalls between
medical scheme benefits and rates
charged by providers. Membership
of gap cover products is limited to
members of medical schemes. In
Petronella’s case, it is possible that
only after gap cover was activated,
that authorisation was given by
Transmed for the surgery. Patients
should not be forced to rely on
policies beyond their medical
aids in order to receive coverage
for PMB conditions. The link
between Gap Aid and Transmed
is important to note. Gap Aid
is underwritten by Guardrisk
Insurance Company. Guardrisk
is a subsidiary of MMI Holdings.
Transmed’s administrator is
Metropolitan Health, a division
within MMI Holdings. These links
lead one to believe that there is
multi-layered profiteering at the
expense of patients’ medical needs.

Further highlighting the
shortfalls in Transmed’s coverage
at the time is the fact that they
introduced an additional benefit
called ‘New Joint Replacement
Benefit’ on the SATS Pensioners
benefit option. This new benefit
covers admission in hospital, an
orthopaedic surgeon, anaesthetist,
prosthesis and physiotherapist for
PMB and non-PMB conditions.
Although this is a positive
development, it still ignores that
there is a legal obligation to cover
PMB conditions fully, whether a
member has this new benefit or
not irrespective of their benefit
option.

the pRescription
Petronella’s pain should not have
been prolonged and exacerbated
by a misinterpretation by her
medical aid of a regulation
meant to protect her under these
specific circumstances which is
not consistent with Petronella’s
right of access to health care
services.
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3/7

How medical schemes
circumvent the PMB
regulations.

the patient
H is a member of Medihelp. She
was knocked over by three large
dogs running at full speed on
July 13th 2007. She was taken
by ambulance to False Bay
Provincial Hospital and was
hospitalised for a dislocated
knee, fracture of the knee cap
and severed knee ligaments.
False Bay Provincial Hospital
did not have MRI scan facilities.
H was, therefore, transported
to Constantiaberg Medi-Clinic.
The full extent of H’s injuries was
only discovered after the MRI
scan. A surgical procedure was
performed on her knee on 18
July 2007. In the months after the
surgical procedure, H received
physiotherapy treatment.

the pROBLEM
Medihelp’s interpretation
of the PMB regulations
Medihelp claimed that the
surgical procedure was an
elective procedure and did not
qualify as a PMB; therefore
they would not have to pay
for the costs in relation to the
23

surgical procedure. The PMB
under which H’s condition fell
was for the diagnosis of “closed
fractures/dislocations of limb
bones/epiphyses – excluding
fingers and toes”. The treatment
for this diagnosis would be
“reduction/relocation”. Medihelp
made the argument before
the Appeals Committee of the
Council for Medical Schemes
(CMS) that this PMB Diagnosis
and Treatment Pair did not
include surgical intervention
or aftercare. H, like many other
medical scheme members, did
not understand the full extent of
the PMB regulations and to what
she was entitled.

Medihelp claimed that
the surgical procedure
was an elective procedure
and did not qualify as
a PMB; therefore they
would not have to pay for
the costs in relation to the
surgical procedure.
A literal interpretation of
the PMB regulations leads to
unacceptable consequences
The Appeals Committee of
the CMS regarded Medihelp’s
interpretation of the DTP in the
PMB regulations as too literal.
Medihelp’s interpretation would
lead to absurdity and serious
repercussions for H – which
would be in contradiction with
the purpose and spirit of the

PMB provisions of the Medical
Schemes Act 1998.
Relocation of H’s knee would
certainly require surgical intervention
and physiotherapy would be a part
of this intervention. Medihelp’s
interpretation suggests that any
patient with a dislocation would
not receive cover for a surgical
intervention.

the prescription
The PMB DTPs need not
include every single conceivable
treatment for a particular
diagnosis according to the
Appeals Committee. What is not
included in the treatment part of
the DTPs should not be construed
as being deliberatly omitted. This
means that medical schemes like
Medihelp cannot interpret the
PMB DTPs narrowly in order to
avoid paying accounts for PMB
conditions in full.
H’s experience with Medihelp
reiterates that medical scheme
members cannot be disadvantaged by a medical scheme’s
narrow reading of the PMB
DTPs. This testimonial reaffirms
the significant role that the
PMB provisions of the Medical
Schemes Act play in ensuring
members receive a minimum
level of cover. It also demonstrates
how important it is that medical
aid members are aware of their
rights with respect to PMBs, and
are empowered them to question
their medical schemes PMBs
interpretation.

Living with HIV in S.A
Over 6.2 million South Africans live
with HIV 1.9 million were exposed
to treatment.

4/7

Prescribed minimum
benefit (PMB) non-payment.

the patient
Mr E, a member of Bonitas
Medical Fund (‘Bonitas’) is
HIV positive. He has been on
antiretroviral treatment since
the early 2000s. As better drugs
became available, his drug
regime has changed several
times which has caused Mr.E
to develop a painful side
effect – antiretroviral-related
lipodystrophy – which causes
fatty growths to develop on the
back and neck. As a result, Mr
E experienced various health
problems that affected his quality
of life and well-being, including
extreme headaches, back pain
and impaired sleep.

the pROBLEM
Seeking approval
from Bonitas
Mr E’s physician determined
that the lipodystrophy was
significantly affecting his health.
The doctor recommended that
Mr. E undergo surgery to remove
the fat accumulated around
his neck. Bonitas, however,
declined Mr E’s application

for the approval of the surgical
procedure, even though he was
entitled to the cover in terms of
his benefit option.
A year later, Mr E experienced
an episode of loss of consciousness,
which was determined to be
related to the lipodystrophy.
Once again his physician
recommended surgery to further
prevent serious health problems.
Despite receiving this further
medical motivation, Bonitas
again denied authorisation for
the surgery on the basis that the
treatment sought was cosmetic
surgery and not covered under
his benefit option. Distraught,
Mr E paid for the surgery from
his savings, even though he could
not afford it.

the prescription
Mr. E approached SECTION27
who helped him recover his
money for the surgery from the
medical scheme at the scheme
rate because the procedure
should have been classified
as a PMB condition and paid
in full by the scheme. The
PMB treatment relevant to
Mr E’s condition as defined in
Annexure A of the Regulations
to the Medical Schemes Act 1998
include ‘medical and surgical

management’ relating to skin
conditions and treatment for
‘HIV-infection’.
Bonitas’ categorisation of
the surgery as cosmetic had
no basis in Medicine, and the
refusal to authorise the surgery
had no basis in law. Bonitas
should have considered all the
relevant facts, motivations and
medical opinions at the time of
application for authorisation.

Financial hardship, debt
and despair
Many other people have
experienced financial hardship,
or have even gone without the
health care they need, because
their medical schemes do not pay
their claims despite being under
a clear legal and constitutional
obligation to do so. A medical
scheme that does not cover the
full cost for PMB conditions is in
contravention of the law.
In 2014, 2 411 of the 2 717
complaints to the Council for
Medical Schemes (CMS) were
about PMBs. Those, like Mr E,
whose claims are unlawfully
refused by medical schemes,
must make difficult choices in
order to access the health care
they need and believed they had
protected themselves against.
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Patients and the economics of
private healthcare
Tamara Paremoer

Competition economics generally grapples with
ways to make markets work more efficiently in order
to provide the goods and services that consumers
demand, at the right price, the best quality, and at
the lowest cost.
In healthcare markets, this task is considerably
more complicated than it is in the market for
products like bread and milk. Complications arise
from the fact that patients in healthcare markets
are often unaware of what ailment they have, what
treatment they need, what alternatives are available,
what these treatments should cost, or what they
cost elsewhere.
Even if consumers could ‘shop around’ for
better prices, they are often in no position to do
so at the time that they seek treatment. They may
seek treatment only when they are very ill or
seriously injured and need assistance relatively
quickly; making it impossible to search for another
practitioner or to bargain for better prices. In fact,
depending on the prognosis and the severity of their
condition, the price of treatment may actually be the
furthest thing from the patient’s mind, particularly
if they have medical aid.

An additional complication is that it is very
difficult to assess the quality or sufficiency of
healthcare services after the fact; we would probably
conflate the quality of the treatment entirely with
whether or not we feel better afterwards and
would not care too much about whether or not
the same outcome could have been achieved in
an alternative, cheaper, way. Put differently, the
healthcare market is difficult to assess and difficult
to navigate.
Patients are less responsive to changes in
price than they would be if they understood what
they were purchasing, could compare it to other
similar products or services, if they had to pay out
of pocket, and if they had discretion in whether
or not to accept treatment. This leaves us less
equipped to assess whether healthcare markets are
operating efficiently, whether patients are guided
through the healthcare system in the best possible
way, and whether the system is giving the best
quality of healthcare it can at the lowest cost. It
is exactly these questions that are being explored
by the Competition Commission in its market
inquiry into the private healthcare sector.

Tamara Paremoer is a senior researcher at
...the price of treatment may
actually be the furthest thing from
the patient’s mind, particularly if
they have medical aid.
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the Centre for Competition, Regulation and
Economic Development at the University of
Johannesburg.

1 in every 27 South
African women will be
diagnosed with breast
cancer in her lifetime

5/7
Refusal to pay for oncology
related treatment and
procedures.

the patient
L was a member of Medshield
medical scheme as her husband’s
dependent. They were on a
benefit option called Core Plus
and they have now moved to
Discovery Health.

the pROBLEM
L required six sessions of
therapy with Herceptin for
the treatment of breast cancer.
Medshield did not authorise the
use of Herceptin as they stated
it would exhaust her oncology
benefits. This was not the only
refusal to pay for oncologyrelated treatment. L had to pay
out of pocket for a prosthesis
(breast implant) which was
later reimbursed. The test to
determine whether she needed
chemotherapy was not paid for.
She was also required to pay for
this out of pocket, an amount
of R3500. Medshield did not
approve alternative tests either.
She did not formally
complain at the time, but made
numerous calls with various

divisions within Medshield.
On her new medical aid with
Discovery Health, L has not
asked for approval of treatment
with Herceptin as it is now
apparent that she is allergic to
chemotherapy.

She was also required to
pay for this out of pocket,
an amount of R3500.
Medshield did not approve
alternative tests either.

the prescription
On the Core Plus option,
Medshield provides for the
following oncology benefits:
treatment for the active treatment
period, radiology and pathology
and post active treatment. The
conditions placed on this benefit
are that they are subject to
prior authorisation and use of
designated service providers in a
network. Once the benefit limit is
exhausted, the PMB level of care
applies to all PMB conditions.
Treatment for long-term chronic
conditions that may develop as
a result of chemotherapy and
radiotherapy is not included in
this benefit. Another benefit is

that of oncology medicine. This
benefit is also subject to prior
authorisation and access from
a designated service provider.
There is a limit of R200 000 per
family.
Medical schemes are required
to pay 100% of diagnosis,
treatment and care of a PMB
condition. Treatable cancer of
the breast is a PMB condition.
The treatment includes medical
and surgical management chemotherapy and radiation
therapy. Medshield refused to
pay for a test (or its alternative)
to determine whether Lorraine
required chemotherapy or not.
This would fall under diagnosis.
In this instance, Medshield
appears to have erred given that
one of their oncology benefits
explicitly includes coverage of
PMBs at the PMB level of care.
Medshield’s refusal to pay
for Herceptin on the basis that
it would exhaust her oncology
benefits seems to be inconsistent
with the PMB framework.
Limiting oncology medicine to
R 200 000 per family is wholly
inadequate to ensure PMB
conditions like breast cancer are
covered.
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and management of a PMB
condition which, according to
the law, should be covered in full
irrespective of H’s benefit option?

6/7
Co-payment for a prescribed
minimum benefit condition.

the patient
H suffers from a condition
known as Chronic Myeloid
Leukemia (CML). She is a
member of Liberty Medical
Scheme and her benefit option
requires a 10 percent co-payment
for specialist oncology drugs.
H requires Gleevec, a specialist
drug used in the treatment or
management of CML. However,
Liberty Medical Scheme insists
on a 10% co-payment.

the pROBLEM
On 23 January 2012, the
Registrar of the Council for
Medical Schemes (CMS) ruled
that H should pay the co-payment.
H appealed this decision. An
Appeals Committee of the CMS
gave its ruling on 23 June 2012.
The ruling was also not in favour
of H. The basis for its decision is,
however, questionable. Liberty
Medical Scheme, the Registrar
and the Appeals Committee
acknowledge that H’s condition
is PMB. How then could H be
compelled to pay a 10 percent
co-payment for the treatent
27

the prescription
Liberty Medical Scheme
relied on regulation 8(4) of the
Medical Schemes Act 1998
which allows for “appropriate
interventions aimed at improving
the efficiency and effectiveness
of health care provision…”
The sub-regulation further
provides a non-exhaustive list of
“appropriate interventions”.
The Appeals Committee
permits a reliance by Liberty
Medical Scheme on regulation
8(4) stating that “the scheme
[has] the right to employ the
intervention it has done”.
However, this reasoning is
contradicted by a fallacious
statement which indicates that
there is no evidence to suggest
that CML is prevalent in South
Africa.

It is unreasonable to
regard a co-payment
for the treatment of
a PMB condition
as an “appropriate
intervention” in light
of the social protection
purpose of the PMB
provisions of the Medical
Schemes Act 1998.

It is unreasonable to regard
a co-payment for the treatment
of a PMB condition as an
“appropriate intervention” in
light of the social protection
purpose of the PMB provisions
of the Medical Schemes Act
1998. This kind of intervention
by Liberty Medical Scheme
subverts the protection afforded
to medical scheme members.
Further casting doubt on
Liberty Medical Scheme’s conduct
and the Appeals Committee
rulling is international evidencebased recommendations for
the use of Gleevec. Gleevec is
recommended for first-line
treatment in guidelines published
in the South African Medical
Journal endorsed by the South
African Society if Haematology.

N would not be liable for a copayment if this was indeed an
emergency.

7/
The involuntary use of a
non-designated service
provider

the patient
N, a member of Discovery
Health Medical Scheme fractured
her right ankle on 7 April
2011. X-rays confirmed that
her ankle was fractured, however,
surgical repair could only take
place until the swelling of N’s
ankle reduced five days later. The
surgical procedure took place on
12 April 2011 as a result.

the problem
Discovery Health contested
before the Registrar and later
in an appeal before an Appeals
Committee of the Council for
Medical Schemes (CMS) that N
should be liable for a co-payment
in respect of the surgical procedure
because it was performed at a
non-designated service provider
(DSP).
Discovery
Health
believed that the five day period
between the X-rays and surgical
procedure gave N enough time
to enquire about Discovery’s
DSP network. This meant that
the surgical procedure could not
be considered an emergency.

the prescription
The starting point is the
recognition of an emergency
medical condition as a prescribed
minimum benefit (PMB), whether
or not the emergency medical
condition is listed specifically in
the diagnosis and treatment pairs
of the regulations to the Medical
Schemes Act 1998. Discovery
Health would have to pay in full if
it is considered an emergency for
N’s surgical procedure.
The Appeals Committee
regarded N’s use of a non-DSP
as involuntary according to
regulation 8(2)(b) because it was
an emergency medical condition
according to regulation 8(3).
It would be unfair to place
responsibility on N to make sure
she uses a scheme DSP. Discovery,
on its website, undertakes to
transfer a member to a DSP once
the member has been stabilised.
Applying this undertaking to N’s
situation, Discovery should have
transferred N to a scheme DSP
after the swelling on her ankle
reduced in order for the surgical
procedure to be performed at a
scheme DSP.
Further reiterating a medical
scheme’s duty to transfer a
member to DSP from a non-DSP
once stabilised, is the inability of a
patient to determine whether the
specialist physician who performs
the treatment is also a DSP and

not only the private hospital in
which the specialist operates.
Situations such as N’s illustrate
how medical schemes impose
onerous duties on members
even where it is impossible
for members to have access to
information regarding DSPs.

Situations such as N’s
illustrate how medical
schemes impose onerous
duties on members even
where it is impossible for
members to have access
to information regarding
DSPs.
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27. Health care, food, water and social security
(1) Everyone has the right to have access to (a) health care services, including reproductive health;
(b) sufficient food and water; and
(c) social security including, if they are unable to support
themselves and their dependents, appropriate social 		
assistance.
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