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THE INTEREST OF SECTION27 IN MAKING THIS SUBMISSION 

1. SECTION27 is a public interest law centre that has a reputation for defending and 

advancing human rights in South Africa.  In particular, SECTION27 is one of a small 

number of public interest organisations in South Africa that works to draw attention 

to, and pursues legal remedies to address the poor quality of education in the 

majority of South Africa’s public schools.1   

 

2.  Thus, much of the advocacy and litigation that SECTION27 has been involved in has 

been directed at ensuring improved access to a quality education for South Africa’s 

poorest learners in terms of Section 29(1)(a) of the South African Constitution.  ` 

 

THE PURPOSE OF THE SUBMISISON 

3. This is a submission to the proposed amendments to the Regulations pertaining to 

the National Curriculum Statement Grades R – 12, promulgated as Government 

Notice 111 in Government Gazette No. 36041 of 28 December 2012 (the 

“Regulations”).   In particular, the focus of SECTION27’s submission are the 

promotion requirements for the Senior Phase (Grades 7-9) and which are 

encapsulated under Reg 6(3) of the Regulations. 

 

4. In terms of the current Regulations for a learner to be promoted to the next grade, 

the learner must achieve the following: 

• 50% or more in one language at Home Language level; 

• 40% or more in the second required official language at First Additional 

Language level. 

• 40% or more in Mathematics; 

                                                
1 The most notable intervention by SECTION27 in this regard has been the litigation to ensure the textbook 
delivery to all schools in the Limpopo Province of South Africa.  See Section 27 and Others v Minister of 
Education Another; Basic Education for All and Others v Minister of Basic Education and Others 2014 (4) SA 
274 (GP) and culminating in the case of Minister of Basic Education and Others v Basic Education for All and 
Others (‘BEFA’) [2016] 1 All SA 369 (SCA).  See too other interventions such as: Komape and Others v Minister 
of Basic Education and Others Case No: 1416/2015; Organisasie vir Godsdienste-Onderrig en Demokrasie v 
Laerskool Randhart and Others 2017 (6) SA 129 (GJ) and Solidariteit Helpende Hand NPC and Another v 
Minister of Basic Education and Another case no: 58189/2015 (8 November 2015). 
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• 40% or more in any three of the other required subjects – including Natural 

Sciences, Life Orientation, Social Sciences, Arts and Culture, and Economic 

Management Sciences. 

5. In terms proposed by the amendments for a learner to be promoted to the next 

grade, the learner must achieve the following: 

• 40% in four subject, one of which is a Home Language; 

• Any three subjects at 30%; 

• A condonation of 2% in one subject if it will lead to a pass. 

 

6. SECTION27 submits that these proposed changes have the potential to lower the 

quality of education in South Africa by lowering the pass mark for the acquisition of 

knowledge skills that are necessary for learners to progress and thrive within South 

African Society. 

 

7. SECTION27 submits further that these proposed changes are not in accordance with 

South Africa’s obligations under international law and in terms of Section 29(1)(a) of 

the Constitution which guarantees every learner the right to a quality education.   

This is because international law and the jurisprudence of the South African courts 

require that learners acquire specific skills which are fit for purpose rather than 

merely the completion of a specific phase of education. 

 

8. The submission accordingly set outs:  

• Government’s obligations under international law and in terms of the right 

to basic education under South Africa’s Constitution.  

• Evidence of poor learner outcomes and of learners failing to achieve basic 

skills from both national and cross-national assessments. 

 

INTERNATIONAL AND CONSTITUTIONAL OBLIGATIONS 

9. The right to education is entrenched in Articles 13 and 14 of the International 

Covenant on Economic, Social and Cultural Rights (1966) (ICESCR). South Africa 
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ratified  the ICESCR as recently as 2015 been ratified. Article 13(1) specifies the 

purpose to achieved by an education: 

 

“The States Parties to the present Covenant recognize the right of everyone 

to education. They agree that education shall be directed to the full 

development of the human personality and the sense of its dignity, and shall 

strengthen the respect for human rights and fundamental freedoms. They 

further agree that education shall enable all persons to participate effectively 

in a free society, promote understanding, tolerance and friendship among all 

nations and all racial, ethnic or religious groups, and further the activities of 

the United Nations for the maintenance of peace.” 

 

10. The right to education is also entrenched in Articles 28 and 29 of the United Nations 

Convention on the Rights of the Child (“CRC”).  South Africa ratified the CRC in 1995.  

Article 29 sets out the aims of education.  In particular Article 29(1)  requires that an 

education be aimed at “The development of the child’s personality, talents and 

mental and physical abilities to their fullest potential”. 

 

11.  Similarly, Article 11 of the African Charter on the Rights and Welfare of the Child 

(“ACRWC”)  states that “Every child has the right to an education, to develop his or 

her personality, talents and mental and physical abilities to their fullest potential.”  

South Africa ratified the ACRWC in 1997. 

 

12. The World Declaration on Education for All which was adopted in 1990 de-

emphasises the completion of specific formal programs or certification 

requirements.2 Instead it emphasises the acquisition of basic learning tools 

necessary for an individual to realise his or her full potential. It states: 

 

“Every person - child, youth and adult - shall be able to benefit from 

educational opportunities designed to meet their basic learning needs. These 

needs comprise both essential learning tools (such as literacy, oral 

                                                
2 Adopted in Jomtien in 1990, Articles 1. 
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expression, numeracy, and problem solving) and basic learning content (such 

as knowledge, skills, values, and attitudes) required by human beings to 

survive, to develop to their full capacities, to live and work in dignity, to 

participate fully in development, to improve the quality of their lives, to 

make informed decisions, and to continue learning.” 

 

13. In  the Constitutional Court case of Governing Body of the Juma Musjid Primary 

School  and Another v Ahmed Asruff Essay NO and Others (Juma Musjid), the Court, 

quoting from General Comment 13 to the ICESCR also discussed the purpose for the 

entrenchment of the right to basic education :3 

 

“Education is both a human right in itself and an indispensable means of 

realising other human rights.  As an empowerment right, education is the 

primary vehicle by which economically and socially marginalized adults and 

children can lift themselves out of poverty and obtain the means to 

participate fully in their communities.  Education has a vital role in 

empowering women, safeguarding children from exploitation and hazardous 

labour and sexual exploitation, promoting human rights and democracy, 

protecting the environment, and controlling population growth.  

Increasingly, education is recognised as one of the best financial investments 

States can make.  But the importance of education is not just practical: a well-

educated, enlightened and active mind, able to wander freely and widely, is 

one of the joys and rewards of human existence.” 

 

14. Accordingly, SECTION 27 submits that  government is obliged to adopt a curriculum 

and ensure that learners acquire the necessary skills and knowledge in terms of the 

curriculum rather than just complete a particular grade.    This is to ensure the 

learners may pursue further education, jobs and training opportunities that enable 

them to live to their full potential. 

 

 

                                                
3 2011(8) BCLR 761 (CC) para 41.   
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ARE LEARNERS ACQUIRING BASIC LEARNING SKILLS? 

15. The first such benchmark study that is discussed here is called Trends in 

International Mathematics and Science Study (TIMSS) which is an international study 

that is administered to Grade Eight learners across 42 participating countries. In 

2002 however, in South Africa, both Grade Eight and Grade Nine learners were 

tested, because earlier TIMMS rounds in South Africa indicated that the test was too 

difficult for Grade Eight learners. It is noteworthy that the 2002 test results revealed 

huge discrepancies between the former Model C schools and historically 

disadvantaged schools. The scores of the former reflected scores close to the 

international average in contrast to the latter that were the lowest amongst 

participating countries.4 According to education researcher Nic Spaull, while there 

was an improvement in the performance of South African learners between the 

2002 TIMMS test and the 2011 TIMMS test, South Africa’s improved performance 

was still the lowest of all participating countries from amongst middle-income 

countries.5 

 

16. The most recent TIMMS test was administered to South African learners in 2015. 

Grade Nine learners participated in the test. For the first time too, Grade Five 

learners also participated in the primary school level of TIMMS.  According to Nic  

Spaull’s analysis of these latest results, only 34 per cent of Grade Nine learners 

reached the lowest international benchmark, meaning that only this percentage of 

learners could do basic mathematics, as opposed to 66 per cent of Grade Nine 

learners, who could not do basic mathematics. Spaull notes however, that the 

number of learners that could do basic mathematics increased from 24 per cent in 

2011 to 34 per cent in 2015 in South Africa. According to him, this improvement 

placed South Africa second last instead of last. Finally, Spaull notes that the Grade 

Five test results revealed that that 61 per cent of Grade Five learners could not reach 

the low international benchmark. According to him, this means that learners who 

do not reach the low international benchmark at the primary level cannot add and 

                                                
4 The average scores of the former being 456 compares to 227 for the latter.  
5 N Spaull ‘South Africa’s Education Crisis: The Quality of Education in South Africa 1995-2011’ (2013) Centre 
for Development Enterprise 16-18. 
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subtract three whole numbers, such as 218 and 191.6 

 

17. The second cross-national study is the Southern and East Africa Consortium for 

Monitoring Educational Quality (SACMEQ) Project. The third study occurred in 2007 

across 14 participating countries known as SACMEQIII. The tests cover reading and 

mathematics and are administered to Grade Six learners. South African learners 

ranked 10th for reading and 8th for mathematics (out of 13 participating countries), 

behind poorer countries such as Tanzania, Kenya and Swaziland. Mathematics 

scores were lower than reading scores. The results found that 27 per cent of South 

African Grade Six learners were illiterate. The results also reflected huge 

interprovincial differences in this study. Spaull notes that SACMEQ III results also 

showed little improvement from the previous SACMEQ II study conducted in 2000.7 

 

18. The third cross-national test is the Progress in International Reading Literacy Study 

(PIRLS).   PIRLS is aimed at testing reading literacy across 45 participating countries. 

In the 2006 PIRLS study, South Africa achieved the lowest score of all the 

participating countries. Only 13 per cent of Grade Four’s and 22 per cent of Grade 

Five’s reached the Low International Benchmark of 400 points. According to Spaull, 

this meant that 87 per cent of Grade Four and 78 per cent of Grade Five learners 

were deemed to be at serious risk of not learning to read.8   

 

19. In 2011, the PIRLS assessment was conducted again.  However according to Spaull, 

PIRLS only tested English and Afrikaans so it not sufficiently representative.  Instead 

he analyses prePIRLS which was done in all languages and which is therefore 

nationally represented.  It tested 15 744 Grade Four learners.  The results reflect 

that that 29 per cent of Grade Four learners were completely illiterate and 58 per 

cent ‘could not read for meaning’.   The results also differ dramatically between the 

provinces.  Thus, for example in the Western Cape 11 per cent of learners are 

                                                
6 N Spaull ‘Matric really does start in Grade 1’ Mail and Guardian (27 January 2017). 
7 N Spaull ‘South Africa’s Education Crisis: The Quality of Education in South Africa 1995-2011’ (2013) Centre 
for Development Enterprise 21. 
8 N Spaull ‘South Africa’s Education Crisis: The Quality of Education in South Africa 1995-2011’ (2013) Centre 
for Development Enterprise 19. 
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illiterate while in the Limpopo Province 50 per cent of learners are illiterate in Grade 

Four. 9 

 

20. According to the most recent PIRLS 2016 results released in 2017, South African 

Grade 4 children scored the lowest in the 50 countries that participated. 78% of SA 

Grade 4 students cannot read for meaning. This disparity manifests itself around 

gender lines with girls scoring much higher than boys in reading across the board. In 

Grade 4 girls are a full year of learning ahead of boys. This gender gap is the second 

largest among the participating countries. Rural provinces are also the hardest 

hit, 91% of Grade 4 children in Limpopo cannot read for meaning with equally high 

percentages in the Eastern Cape (85%), Mpumalanga (83%), Gauteng (69%), 

Western Cape (55%). This is also demonstrated through language disparities. 93% of 

Grade 4 students tested in Sepedi could not read for meaning with similarly large 

percentages amount Setswana (90%), Tshivenda (89%), isiXhosa (88%), Xitsonga 

(88%), isiZulu (87%) and isiNdebele (87%) Grade 4 learners.  

 

21. The matric or NSC exam marks the end of the schooling phase of a learner’s 

education.  Between 2010 and 2013, the matric pass rate was increasing steadily, 

that is 68 per cent in 2010; 70 per cent in 2011; 74 per cent in 2012 and 78 per cent 

in 2013. The Department of Basic Education (DBE) each year has cited these 

numbers as evidence of an improving system. In 2014, the matric pass rate dropped 

to 76 per cent and in 2015 to 74 per cent. This was then attributed by the DBE to be 

due to an adjustment phase, resulting from the introduction of a new curriculum. In 

2016, the pass rate was 72,5 per cent and in 2017 75, 1 per cent suggesting 

progressively improved results once again. However, this NSC exam, as the main 

indicator of the functionality of a schooling system or a learner’s academic 

achievement, is increasingly being viewed as misleading for a number of reasons.10   

                                                
9 The 2011 PIRLS nevertheless reflects that only 57 per cent of Grade Five learners had acquired basic reading 
skills compared to 95 per cent of Grade Four learners internationally.  See N Spaull ‘Learning to read and 
reading to learn’ (April 2016) RESEP Policy Brief, Department of Economics, University of Stellenbosch and S 
Howie et al ‘PIRLS 2011: Progress in International Reading Literacy Study 2011’ (2012) Centre for Evaluation 
and Assessment, University of Pretoria. 
10 See Jonathan Jansen ‘South Africa’s Education System’ in Moeletsi Mbeki (ed) Advocates for Change (2011) 
101.  N Spaull “How to raise the raise the ‘real’ matric pass rate” Africa Check (13 January 2005). 
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22. Education researchers question the matric pass rates as evidence of improving 

quality.  One concern is that the matric exam encourages mediocrity by setting the 

bar too low.  Learners are ‘encouraged’ to do easier exams that will make passing 

more likely. For example, learners are encouraged to do maths literacy rather than 

maths. Another concern is that the matric pass rate masks the number of learners 

who have fallen out of the system. Half of those learners who start Grade 1 actually 

complete Grade 12, with most learners dropping out between Grades 10-12. Finally, 

education researchers note that the pass rate has to be assessed against the number 

of learners who actually qualify for access to a bachelor’s degree or university 

entrance, with very few qualifying for such entrance. As Spaull formulates it, ‘of 100 

students that started school in 2003, only 48 wrote matric in 2014, 36 passed, and 

14 qualified to go to university.’11 Thus, according to him, a more appropriate 

measure, which takes these factors into account, would indicate a pass rate of 36 

per cent in 2014, down from 40 per cent in 2013.12 

 

23.  Thus, a critical analysis of the evidence from NSC and cross national assessments 

suggests that learners are struggling to achieve basic learning skills.  The proposed 

amendments do not seek to redress this, rather these amendments will push 

learners through the system despite not having acquired these basic skills. 

 

RECOMMENDATION 

24. The National Develop Plan recognises the importance of improving the quality of 

education in South Africa, particularly for African learners attending historically 

disadvantaged schools.  Education law and policy should therefore be focussed on 

developing strategies for improving educational outcomes to ensure that learners 

achieve the necessary skills that will enable them to pursue opportunities in higher 

education and acquire decent jobs that enable them to live to their full potential.  It 

should not be seeking to lower the bar. 

 

                                                
11 N Spaull ‘Education woes go far deeper than matric pass rate’ Sunday Times (11 January 2015).  
12 Ibid. 
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25. SECTION27 therefore recommends that the amendments to lower the requirements 

for promotion of learners in the Senior Phase be withdrawn. 


