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Introduction 

1. South Africa’s child rights protection framework is relatively comprehensive. The 

Government of South Africa (GOSA) and civil society have for a number of years invested 

significantly in its development. We also note the existence of strong jurisprudence from the 

superior courts – High Courts, the Supreme Court of Appeal and the Constitutional Court – 

affirming and protecting children’s rights as contained in the Constitution. We recognise the 

strong practice of public participation in the development of law and policy relating to 

children. Furthermore, we commend the social assistance available to poor children and 

families, noting the positive impact on children’s lives. However, despite the above laudable 

progress, some aspects of the framework are problematic, and the lives of the majority of 

children in South Africa are characterised by serious challenges. It is thus important to set 

out our views on these challenges and provide some questions for the Committee in order to 

ensure that the review of South Africa’s implementation of the International Covenant on 

Economic, Social and Cultural Rights. 

 

Article 3 

2. GOSA’s Report is largely silent on the significant issue of violence against children, and the 

fact that children do not receive the same amount of protection from violence as do adults. 

Corporal punishment in the home has not been explicitly prohibited in law, and the common 

law defence of reasonable chastisement is still open to parents who assault their children. 

This in in contravention of provisions against discrimination on any grounds as enshrined in 

article 3 and expanded on in General Comment 16 (Substantive Issues Arising in The 

Implementation of the International Covenant on Economic, Social and Cultural Rights , 

2005). GOSA has a duty to bring South Africa law in line with the international obligations by 

amending the Children’s Act to include prohibiting corporal punishment in the home. 

3. In para 62, GOSA highlights crime-awareness and child protection campaigns, but these 

have been shown to be an ineffective strategy to reduce violence. The recent Optimus 

Study on Child Abuse, Violence and Neglect in South Africa, the first community based 

prevalence study in the country, involving over 10,000 participants aged 15-17 years does 

not confirm that current strategies are reducing levels of violence against children. GOSA 

has a duty to prioritise and resource programmes to prevent violence, and should implement 

a coordinated, resourced and evidence-based violence-prevention strategy. 

Suggested questions: 

We recommend that the Committee ask:  

4. What steps have been taken to legislate against the use of corporal punishment in the 

home as recommended by the United Nations Committee on the Rights of the Child 

(UNCRC) in 2005 and 2016, the African Committee on the African Committee of 

Experts on the Rights And Welfare of the Child (ACREWC) in 2015 and the Universal 

Periodic Review (UPR) of 2007, 2012 and 2017? 
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5. What progress is there towards coordinating and resourcing an evidence-based 

violence prevention strategy? 

 

Article 10 

Child Marriages  

6. One of the fundamental entrenchments of article 10 is that marriage must be concluded with 

the free consent of the intending spouses. In the GOSA’s state report, the issue of child 

marriages is not addressed at all.  

7. The minimum age of marriage is set in common law at 12 for girls and 14 for boys. This is 

the age below which no child can enter into any type of marriage including a customary 

marriage. Section 12(2) of the Children’s Act prohibits the marriage or engagement of any 

child below the minimum age set by law, namely 12 for girls and 14 for boys. There are 

different requirements that apply in relation to consent to marriage of a child. The Minister of 

Home Affairs’ consent is required for boys aged between 14 - 17 years (for customary or 

civil marriages). The requirement for girls differs for different age groups and different kinds 

of marriages. Girls aged 12 - 14 years that wish to enter into civil marriages require the 

consent of the Minister of Home Affairs. Girls aged 15 - 17 years only require the consent of 

their parents. If girls aged 12 - 17 years wish to enter into customary marriages the consent 

of the Minister of Home Affairs is required. The Civil Union Act 17 of 2006 does not allow 

children to enter into civil unions. Children are, as a consequence, allowed to enter into civil 

and customary marriages but are not allowed to enter into same sex marriages in terms of 

the Civil Union Act. 

8. The inconsistencies in marriage laws violate a number of protections entrenched in the 

convention the provision of equality, the need for marriage to be entered into with the 

consent of the intending spouses, health and right to education among others. 

9. The South African Law Reform Commission (SALC) began a process of carrying out 

stakeholder engagements and developing a discussion paper and draft legislative document 

on child marriages. The process stalled in 2016 after a discussion paper and draft Bill on the 

“prohibition of forced marriages and child marriages” was sent out for public comment. This 

delay is disappointing in light of the urgent need to affirm the constitutional rights of and to 

protect children vulnerable from harmful cultural practices such as unlawful child marriages. 

 

Suggested Questions: 

We recommend that the Committee ask the GOSA:  

10. What steps have been taken to prioritise SALC processes relating to engagements on 

a discussion paper and Bill on the prohibition of forced marriages and child 

marriages with the aim of beginning a governmental and eventually a parliamentary 

process of introducing new legislation? 
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11. What steps are being taken to ensure that the SALC process will remove and/or 

amend current legislative provisions in the Marriages Act and Recognition of 

Customary Marriages that allow children to be legally married and set a uniform age 

of marriage as well as remove the discriminatory provisions of marriage between 

boys and girls? 

 

Birth Registration 

12. In paragraph 90 of the state report, the GOSA states, among other things, that refugees are 

entitled to apply for birth certificates for their children born in South Africa.  

13. We note that in 2016 the UN Committee on the Rights of the Child (UNCRC) made several 

recommendations to South Africa regarding barriers to birth registration. It recommended 

that the GOSA “review and amend all legislation and regulations relevant to birth registration 

and nationality to ensure their full conformity with the Convention, including through the 

removal of requirements that may have punitive or discriminatory impacts on certain groups 

of children”. 

14. The punitive measures referred to here are twofold. First, the regulations accompanying the 

new Births and Deaths Registration Act (BDRA) have introduced a fee for late registration of 

births. All births registered after 30 days of the birth are considered late. These fees are 

reportedly not being implemented yet, but the legislation already lays out the basis and this 

is concerning as it may create a barrier for those who cannot afford the fee. Secondly, the 

GOSA has issued a directive by which all children who are born to one foreign parent are 

required to produce proof of paternity in the form of a DNA test if the birth is registered after 

30 days. The tests cost approximately R1 200 to R1 800 and applicants are expected to 

cover the cost. The test can only be done by one service provider, the National Health 

Laboratory Service (NHLS) which can only be found in major cities. Where parents cannot 

afford to pay for the test or travel to a major city to have it done, births remain unregistered. 

There is currently no exception to this rule. Many children go unregistered, because of this 

expensive exclusionary practice. 

15. With regards to discrimination, the BDRA (in regulation 3, 4 and 5) lists the requirements 

and documents, without which no application for birth registration will be accepted. These 

include, amongst others, a valid passport and permit of the parent; the fingerprints of the 

parents if alive; an affidavit by a South African citizen if the birth occurred outside a hospital; 

and the presence of the mother if the child is born out of wedlock. This means that the 

following children cannot be registered: 

15.1 Children of undocumented parents (whether South African or foreign) or parents 

whose permits have expired; 

15.2 Children who are in the care of next-of-kin where the parents are alive; 

15.3 Children born at home where there was no witness or the only witness was a 

foreign national; and 

15.4 Children in the care of single fathers where the mother has abandoned the child 

or is undocumented. 
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16. Around 10% of children in South Africa remain unregistered and hundreds of stateless 

children are identified each year. Birth certificates and identity documents are crucial as the 

lack thereof can result in the denial of fundamental rights and the access to nationality, 

education, social grants and health care. 

 

Suggested Questions: 

17. The GOSA should explain what measures have been undertaken to ensure that the 

births of children not registered within 30 days after the date of birth would rece ive 

birth registration? 

18. The GOSA should also provide details on to the Committee on measures that have 

taken to ensure birth registration of stateless children and children at risk of 

statelessness, including those born to parents who are undocumented non-nationals. 

19. The Committee should ask the GOSA to provide details on measures taken to 

improve access by refugee, asylum-seeking and migrant children, in particular 

unaccompanied children, to birth certificates and other enabling documents; and to 

social services such as health care, education and social security without 

discrimination; as well as protection from exploitation, violence and arbitrary arrest 

and detention. 

20. What steps has the GOSA taken to address the impediments posed by the fee and the 

requirement of DNA tests for late registration of birth and how this limits the access 

of certain children to birth certificates? To the extent that DNA tests are necessary, 

what steps have been taken to provide a state budget for these tests? 

21. What steps are being taken to remove the discriminatory requirements in regulation 

3, 4 and 5 of the BDRA or to remove the absolute ban on acceptance of applications 

of birth registrations and allow such applications with the use of discretion by either 

the Department of Home Affairs or a Children’s Court? 

 

Article 12  

Access to Health 

Emergency Medical Treatment 

22. In para 115, the report refers to the inclusion, in the right of access to health care services, 

to the right not to be refused emergency medical treatment. While this right is found in the 

Constitution and the National Health Act 61 of 2003, access to emergency medical services 

remains difficult in many places across the country and in particular in rural areas. A report 

published in 2015 following an investigation by the South African Human Rights 

Commission into the lack of emergency medical services in the Eastern Cape can be found 

here: http://section27.org.za/2015/10/ems-in-the-eastern-cape/. 

23. The National Department of Health has, for years, been working on regulations to 

standardise emergency medical services throughout the country but no regulations have 

been published. 

Suggested questions 

http://section27.org.za/2015/10/ems-in-the-eastern-cape/
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24. What steps are being taken to improve access to emergency medical services and 

ensure realisation of the right not to be refused emergency medical treatment at 

provincial level? 

25.  What steps are being taken to standardise access to emergency medical services 

and ensure realisation of the right not to be refused emergency medical treatment at 

national level? 

 

Mental Health 

26. The tragedy of Life Esidimeni saw the deaths of over 100 mental health care service users 

following a decision to rapidly and carelessly “deinstitutionalise” a large group of chronic  

mental health care users. A report on this matter can be found here: 

http://www.ohsc.org.za/images/documents/FINALREPORT.pdf. 

27. The report revealed systemic failures in the mental health care system in Gauteng Province, 

and notes the suspicion that these failures are not confined to this province. While the State 

has been working on the implementation of the recommendations of the Ombud in Gauteng, 

action in regard to a review of mental health care services across the country and steps 

taken to ensure that the Life Esidimeni tragedy is not repeated elsewhere are unclear. 

Suggested question 

28. What steps has the State taken to review mental health care services across the 

country and improve access to and the quality of these services? 

 

National Health Insurance 

29. National Health Insurance is a long promised health system reform intervention. While we 

support universal health coverage unreservedly, civil society has repeatedly raised concerns 

about the lack of improvement to the health system in preparation for National Health 

Insurance, the lack of monitoring of “pilot districts”, the lack of detail in policy documents, the 

lack of planning for appropriate governance and controls to prevent corruption in relation to 

the National Health Insurance Fund, the short time period provided for the roll out of NHI, 

among other concerns. A report reflecting these concerns can be found here: 

http://section27.org.za/wp-content/uploads/2017/01/GS-NHI-report-2016-v2-print.pdf. 

30. Community Health Workers are a bedrock of universal health coverage. In South Africa, 

Community Health Workers remain irregularly employed on unequal and low stipends with 

unsafe working conditions, little monitoring and minimal support. While a Community Health 

Worker policy (Ward Based Primary Health Care Outreach Team Policy has been discussed 

for years, the policy that was eventually approved by Cabinet bears little resemblance to 

those versions of the policy that went before and on which consultation was conducted and 

has little implementable detail. The draft Implementation Plan was not developed with input 

from National Treasury and it is unclear whether the programme will be funded. The position 

of this vital cadre of health care worker thus remains unclear. 

http://www.ohsc.org.za/images/documents/FINALREPORT.pdf
http://section27.org.za/wp-content/uploads/2017/01/GS-NHI-report-2016-v2-print.pdf
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31. There are many questions to be asked about NHI (as reflected in the above report) but we 

provide a few key questions here. 

 

Suggested questions 

32. Very little detail has been provided in publically available documents about the 

package of care, funding, or governance and control of the NHI Fund. Does the State 

intend to provide clarity on these matters for public comment prior to the passage of 

legislation on NHI?  

33. How does the State intend to protect against corruption in relation to the NHI Fund? 

34. What lessons has the State learned in the process of piloting NHI that can be applied 

to the implementation of NHI more broadly? 

35. How does the State anticipate achieving an extremely fast implementation of NHI, in 

the context of other more developed health systems that have taken decades to 

implement similar interventions? 

36. When will the State implement a policy that in reality ensures a standardised, 

appropriately remunerated, integrated, supported and monitored cade of Community 

Health Workers to support universal health coverage?  

 

Article 13 and 14 

Right to Education 

Progressive realisation v immediate realisation 

37. In Para 139, the report refers to the Declaration in relation to Articles 13 and 14 of the 

ICESCR in that government will give effect ‘progressive effect to the right to education…  

within the framework of its National Education Policy and available resources’. This 

Declaration is tantamount to a reservation.  It further fails to acknowledge that the wording of 

section 29(1)(a) of the Constitution as an unqualified right and the South African 

jurisprudence of the right as a right that must be ‘immediately realised’ and not 

‘progressively realised. 

38. Civil society organisations that have been involved in advocacy in respect of the right to 

education have objected to the Declaration as being inconsistent with the South African 

state’s obligation in respect of the right.1  

39.  In addition, there has accrued a substantial jurisprudence in respect of “immediate 

realization” as opposed to “progressive realization” beginning in the Constitutional Court 

case of Governing Body of the Juma Musjid Primary School  & Another v Ahmed Asruff 

Essay NO and Others (“Juma Musjid”) in which the Court stated that – 2 

                                                                 
11 SECTION27 et al ‘Joint Statement: SA government’s ratification of the ICESCR – SA govt’s declaration on 
education clause mars the welcome ratification of the international covenant on economic, social and cultural rights 
(ICESCR) (21 January 2015). 
2 2011(8) BCLR 761 (CC) para 37. 
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It is important, for the purpose of this judgment, to understand the nature of the 

right to a basic education” under section 29(1)(a). Unlike some of the other socio-

economic rights, this right is immediately realisable. There is no internal limitation 

requiring that the right be ‘progressively realised’ within ‘available resources’ 

subject to ‘reasonable legislative measures’. The right to a basic education in 

section 29(1)(a) may be limited only in terms of a law of general application, 

which is ‘reasonable and justifiable in an open and democratic society based on 

human dignity, equality and freedom’. This right is therefore distinct from the right 

to ‘further education’ provided for in section 21(1)(b). The state is, in terms of that 

right, obliged, through reasonable measures, to make further education 

‘progressively available and accessible’. (Own emphasis.) 

40. The precedent established in Juma Musjid has been followed in several subsequent right to 

education cases. In the Supreme Court of Appeal (SCA) judgment in the case of Minister of 

Basic Education and Others v Basic Education for All and Others (“BEFA”)3 the court held 

that every learner is entitled to a textbook in every subject at the commencement of the 

academic year. The BEFA judgment further confirmed that the right as an unqualified socio-

economic right is distinguishable from the other qualified socio-economic rights in the South 

African Constitution (such as health care and housing) and is therefore “immediately 

realisable”.4  The immediate realisation principle was further adopted in the school furniture 

case of Madzodzo and Others v Minister of Basic Education and Others5,  and the school 

transport case of Tripartite Steering Committee and another v Minister of Basic Education 

and Others6. 

41. This significant jurisprudence in detailing the state’s obligations is ignored in the state report, 

instead it notes at para 159 the case of Governing Body of Rivonia Primary School v The 

MEC of the Gauteng Department of Education as the only’ important court decision’ to 

improve the realisation of the right to education. 

Suggested Questions: 

42. How does the state reconcile its Declaration with the jurisprudence of the 

Constitutional Court and the lower court’s in respect of the obligation to immediately 

realise the right to basic education? 

 

LTSM 

43. The National Department of Basic Education has chosen a curriculum which by design 

relies heavily on learner teacher support material (LTSM) for implementation. This includes 

textbooks, workbooks, stationery and teacher guides. LTSM is supposed to be funded by 

the provincial department or, in the case of no-fee public schools, procured directly by the 

provincial department.  

44. In para 150 the state report speaks briefly to curriculum however it fails to provide detail on 

                                                                 
3 [2016] 1 All SA 369 (SCA). 
4  See  paras 36 -37 and 44. 
5 [2014] 2 All SA 339 (ECM), 2014 (3) SA 441 (ECM) para 18. 
6 2015 (5) SA 107 (ECG). 
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the implementation and monitoring of delivery of LTSM as a key facet of the right to basic 

education. Despite court orders there are still thousands of textbook, workbook and 

stationery shortages reported to non-governmental organizations across the country, this 

was confirmed by the 2016 report by the Public Service Commission on the availability of 

learning and teaching support material. 7 

45. There is an urgent need for regularization of the ordering, procurement and delivery process 

to ensure that learners have the LTSM they require. There have been three separate 

investigations into the non-delivery of LTSM in South Africa, these are: the Metcalfe Report, 

the Presidential Task Team Report and the South African Human Rights Commission 

(SAHRC) Report. In July 2012, Presidential Task Team report recommended that the DBE 

must develop a national policy for the standardisation for the procurement and distribution of 

LTSM. Despite a draft policy being released for comment in 2014, there has been no further 

progress towards formalizing a policy or regulations setting out the norms and standards for 

LTSM. 

46. With regards to learners with disabilities, braille workbooks are being provided to learners 

with visual impairments in special schools, but there is no programme for provision of braille 

textbooks, which are considered by the DBE to be an essential component of the 

curriculum.  

 

Suggested questions: 

47. What are the states intentions to publish a finalized LTSM policy?  

48. What steps are being taken around the development of a comprehensive, costed 

programme for provision of LTSM to learners with disabilities, in particular blind 

learners, that respond to those learners’ needs in special schools, full service 

schools and public ordinary schools? 

 

School Infrastructure  

49. In Para 154 GOSA lauds its Accelerated School Infrastructure Delivery Initiative (ASIDI) 

programme and the complementary Provincial Schools Build Programme (PSBP) as 

measures aimed at ensuring infrastructure delivery in compliance with the norms and 

standards for school infrastructure. However, recent reports to Parliament by the 

Department of Basic Education and National Treasury reveal severe underspending of the 

ASIDI grant. The Department of Basic Education’s slow pace in spending the ASIDI grant, 

and the subsequent decrease in funds allocated to the grant by National Treasury do not 

bode well for successful implementation of the norms and standards. It demonstrates that 

proper planning and implementation across government departments is not taking place.  

                                                                 
7 
http://www.psc.gov.za/documents/reports/2016/Consolidated%20report%20on%20service%20delivery%20inspection
s%20conducted%20in%20the%20department%20of%20correctional%20service.pdf 
 

http://www.psc.gov.za/documents/reports/2016/Consolidated%20report%20on%20service%20delivery%20inspections%20conducted%20in%20the%20department%20of%20correctional%20service.pdf
http://www.psc.gov.za/documents/reports/2016/Consolidated%20report%20on%20service%20delivery%20inspections%20conducted%20in%20the%20department%20of%20correctional%20service.pdf
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50. The School Infrastructure Norms and Standards requires each provincial Member of the 

Executive Council (MEC) for Education to submit annual implementation plans and progress 

report to the Minister of Basic Education. The MECs’ latest reports lack the detail needed to 

ensure properly coordinated and successful school infrastructure delivery. 

51. The Norms and Standards also have certain loopholes and deficiencies which the Minister 

has refused to address and which are currently the subject of litigation.  

 

Suggested Questions:  

52. What steps are being taken to urgently address the deficits within the School 

Infrastructure Norms and Standards? 

53. What steps are being taken by the Provincial MECs of Education to ensure that 

annual progress reports and implementation plans are thorough and cover all 

necessary aspects? 

54. What steps are being taken by GOSA to encourage various government departments 

and agencies co-ordinate their activities in a way that proper planning and 

implementation can take place?   

Inclusive Education and incorporation of special need education 

55. In para 146 and 148 GOSA highlights significant progress being made in improving access 

to education for children with disabilities through the policy on inclusive education. This is 

embodied in the White Paper 6 on inclusive education. In 2001 the Department of Basic 

Education published White Paper 6 on Inclusive Education, this was done as part of a drive 

to eliminate barriers to access to education. The White Paper sets out a progressive 

framework for systemic changes required to establish a truly inclusive education system in 

South Africa. Unfortunately, the legal status of the White Paper is unclear and most of the 

steps set out in the White Paper have either not been implemented or have been 

inadequately implemented.  This was noted in government’s own Twenty Year Review of 

Disability in South Africa developed within the Office of President of South Africa. 8  

56. As a result, the education system remains mostly inaccessible to learners with disabilities, 

and entirely untransformed to be truly inclusive. Brief descriptions of the barriers to access 

experienced by children with disabilities follow. 

57. Children with disabilities experience discriminatory admission policies as they attempt to 

access ordinary schools and special schools. Special schools have long waiting lists of 

children applying for entry. The consequence is worst felt by those in rural areas where full-

service schools are not readily available and where special needs schools are far in 

                                                                 
8The Presidency ‘Twenty Year Review South Africa 1994 -2014 – Background Paper: Disability”’(2014). 
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between. 

58. The differentials in the available data make a proper statistical analysis impossible, but it is 

clear that thousands of learners with disabilities are out of school because schools are 

unable to adequately cater for their needs or parents are not aware that their children are 

educable. Once learners are in school, there is insufficient funding provided for learners 

because a proper budgetary framework for special and full-service schools is yet to be 

established. A conditional grant envisioned by the White Paper to provide ring-fenced 

funding for non-personnel expenditure has never been established. There are also no 

special schools that have been categorized as “no fee-paying schools”, therefore learners 

with disabilities that attend special schools do not have access to free basic education. Poor 

families are able to apply for fee exemptions but either do not know about this or struggle 

with the procedures.  

59. The provision of school transport does not account for the needs of learners with physical 

disabilities and the heightened risks and difficulties associated with these learners getting to 

school. Transport is provided to learners in unsafe, inappropriate vehicles that have not 

been adapted to meet the needs of the learners concerned. In addition, funding norms and 

standards comprehensively addressing the transport needs of learners with disabilities have 

not been adopted yet.  

Suggested questions: 

60. The committee should ask GOSA what measures are being taken to fund and 

resource; implement; monitor and evaluate its inclusive education policies and 

guidelines to address learner diversity and provide appropriate support to teachers 

and learners to achieve quality learning outcomes?  

 

Access 

61. At paras 142 & 143 GOSA notes the legislative amendments introducing ‘no-fee’ schools 

and at fee-paying schools the provisions to exempt poor parents that are unable to pay fees.  

At para 146 it further notes the increase in access and enrolment across population groups. 

62. This however does not paint an accurate picture of issues of access and retention of 

learners. Education researchers analysing South African access data concur that while 

enrolment rates in South African school are high, dropout rates once learners reach Grade 8 

are significant.  According to education researcher, Dr Nic 1Spaull for example for each 100 

pupils who started school in 2003, only 48 wrote matric in 2014.  Of these, 36 passed and 

14 qualified to go to university.  The GHS data further disaggregate the reasons for this. 

These include examples such as financial reasons or because of pregnancy.  The GOSA 

does not discuss the measures, if any, that have been put in place to address this. 

63. At no-fee schools, civil society organisation are increasingly having to deal with schools 

demanding ‘compulsory contributions’ such as registration fees to make up for deficits in 

state funding.  Where parents are unable to make these contribution, learners are excluded 

or sent home.  At fee school, schools are failing to implement exemption policies lawfully. 
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This is because schools are insufficiently compensated by the state for the loss of revenue 

to exempted learners. Legal challenges to the exemption policy also highlight many gaps 

with the exemption policies that prejudice poor parents.9 

 

Suggested Questions: 

64. What, if any measures does the state have in place to address the high drop-out rates 

in schools? 

65. What measures are in place to address compulsory contributions at no-fee schools, 

and to ensure the lawful implementation of the exemption policy? 

 

Article 15: 

Harmful Customary Practices 

66. The government report states in Para 160 that they country has undertaken not only to 

promote diversity and tolerance but it has also taken positive measures to promote the 

rights of minority groups and further that the Courts have been instrumental in addressing 

harmful customary practice in para 58. We are concerned by the continued reports of 

harmful customary practices that hinder children’s access to economic social and cultural 

rights. 

 

Practice of Ukuthwala 

67. The South African Law Reform Commission (SALRC) Discussion Paper on ukuthwala notes 

that in 2009 there were numerous reports that the age-old tradition of ukuthwala, which had 

apparently died out, was re-emerging in certain parts of the country.10 Ukuthwala is an 

irregular method for commencing negotiations between the families of the intended bride 

and bridegroom directed at the conclusion of a customary marriage.11 Many men who 

abduct girls in the name of ukuthwala conceive of ukuthwala as a form of marriage. 

However, that is contrary to the provisions of the Recognition of Customary Marriages Act 

130 of 1998. Since ukuthwala is a portal to commencing marriage negotiations, the 

minimum requirements for a valid customary marriage must apply. This proposition finds its 

authority in the wording of section 211(3) of the Constitution which states that the practice of 

custom is subject to any applicable legislation that specifically deals with customary law. 

Section 3 of the Recognition of Customary Marriages Act stipulates two requirements for a 

valid customary marriage to exist (i) that both parties consent to the marriage; and (ii) that 

both parties be at least 18 years old or have parental consent. Additionally, there is an 

exemption clause in the Recognition of Customary Marriages Act which gives parents and 

                                                                 
9 In the case of Saffer v HOD, Western Cape Education Department and Others, the applicant a single mother 
argued that the exemption policy discriminates against single custodian parents because exemptions are calculated 
according to the income of both parents. 
10 South African Law Reform Commission (SALRC) Revised Discussion Paper 138: Project 148 The Practice of 
Ukuthwala (January 2016) page 18. 
11 Jezile v S and Others 2016 (2) SA 62 (WCC) at para 72. 
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guardians the authority to give consent for their minor children to be married in terms of this 

Act. This is detrimental to the rights of the girl children forced into these circumstances. 

68. A number of cases have been reported where girls as young as 12 years were thwala’d by 

men old enough to be their fathers in some cases. Many of these girls have had to drop out 

of school because they fall pregnant and/or are required to stay home to take of household 

chores, placing them in perpetual poverty and dependency on their male counterparts. A 

digression from constitutional precepts that value and protect children as a vulnerable group 

in society. Many girls/women have had difficult, and in some cases fatal experiences, with 

child birth as they are too young to be delivering babies. We believe that this is a very 

serious concern that must be borne in mind in considering this legislation.  

 

Death and mutilation of boys because of botched circumcision and virginity testing of 

girls 

69. There continue to be numerous reports of violence against children perpetuated through the 

practice of certain harmful customary practices. Anecdotal evidence suggests that girls and 

boys, in some instances as young as 12 years, are subjected to practices that include illegal 

male circumcision and virginity testing without their consent. In the five and a half years from 

June 2001 to December 2006, one provincial Health Department recorded 208 deaths and 

115 mutilations, out of 2,262 hospital, admissions due to initiation practices relating to male 

circumcision.12 A 2014 report revealed that despite the high number of deaths and injuries, 

only 11 people had been convicted.13 

70. In 2016 the Kwazulu Natal Province’s uThukela District Municipality caused an uproar when 

it promoted a study bursary for girls using virginity testing as a qualifying factor.14 Girls 

wanting to be considered for the bursary have to produce a certificate certifying their virginity 

status and should their application succeed then during the course of their studies they have 

to undergo inspections and produce regular confirmation of their virginity status in order to 

hold on to the bursary. News of the bursary scheme caused the Commission for Gender 

Equality to investigate the terms of the bursary and it subsequently found the virginity testing 

requirement to be unconstitutional. It found that the terms of the bursary creates gender 

inequality especially seeing that the municipality offers a similar bursary to boys but they are 

not required to undergo virginity testing in order to qualify for the bursary. It held that “any 

funding by an organ of state based on a women’s sexuality perpetuates patriarchy inequality 

in South Africa”. 15 

                                                                 
12 Eastern Cape Department of Health Health Statistics: Circumcision Statistics Since June 2001  (not dated), 
available at www.ecdoh.gov.za/uploads/files/120707095947.pdf.  
13 Nqaba Bhanga “119 initiation deaths reported over past two years” (20 August 2014), available at 
http://www.politicsweb.co.za/politics/119-initiation-deaths-reported-over-past-two-years.  
14 Georgina Guedes “Maiden’s Bursary Awards must be scrapped” Politicsweb (16 January 2016), available at 
https://www.enca.com/opinion/maidens-bursary-awards-must-be-scrapped; Amanda Khoza “Girls be warned: Lose 
your virginity, you lose your bursary” News24 (January 2016) available at 
http://www.news24.com/SouthAfrica/News/municipality-warns-maidens-lose-your-virginity-lose-your-bursary-
20160122. 
15 Commission for Gender Equality Supplementary Investigative Report: The Maiden Bursary Investigative Report (24 
June 2016) 22. 

http://www.ecdoh.gov.za/uploads/files/120707095947.pdf
http://www.politicsweb.co.za/politics/119-initiation-deaths-reported-over-past-two-years
https://www.enca.com/opinion/maidens-bursary-awards-must-be-scrapped
http://www.news24.com/SouthAfrica/News/municipality-warns-maidens-lose-your-virginity-lose-your-bursary-20160122
http://www.news24.com/SouthAfrica/News/municipality-warns-maidens-lose-your-virginity-lose-your-bursary-20160122
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Suggested Questions: 

71. We request that the Committee ask the GOSA to provide updated information on the 

following: 

71.1 prevalence and trend of harmful practices  

71.2 prevention measures, investigation, prosecution and sanctions of 

perpetrators;  

71.3 remedies, protection and support provided to child victims of such 

practices.  

72. The GOSA should be requested to provide information steps taken to address and 

combat harmful customary practices as well as the evaluation of the effectiveness of 

such measures  

73. Since the conclusion of the investigation of the South African Law Reform 

Commission on the impact of ukuthwala on girls and its assessment on the needs of 

law reform, what steps have been taken to address the findings of this report in 

protecting children especially girls from harmful customary practices? 
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ANNEXURE A:  

AUTHORS OF THE 2017 COMPLIMENTARY REPORT TO THE AFRICAN COMMITTEE OF 
EXPERTS ON THE RIGHTS AND WELFARE OF THE CHILD 

 

16 individuals participated in writing this Complementary Report:  

 
1. Ann Skelton, Centre for Child Law  

2. Carol Bower, Consultant  

3. Debbie Budlender, Consultant  

4. Haroon Saloojee, Community Paediatrics, University of the Witwatersrand  

5. Joan van Niekerk, Consultant  

6. Karabo Ozah, Centre for Child Law  

7. Kate Paterson, Section 27  

8. Liesl Muller, Lawyers for Human Rights  

9. Lisa Draga, Equal Education Law Centre  

10. Lori Lake, Children’s Institute  

11. Mandivavarira Mudarikwa, Legal Resources Centre  

12. Paula Proudlock, Children’s Institute  

13. Samantha Waterhouse, Dullah Omar Institute  

14. Shanaaz Matthews, Children’s Institute  

15. Stefanie Röhrs, Children’s Institute  

16. Zita Hansungule, Centre for Child Law  
 

 


