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INTRODUCTION 

1. SECTION27 is a public interest law centre that seeks to influence, develop and 

use the law to advance social justice in healthcare, basic education, food and 

accountability. Guided by the principles of the Constitution, SECTION27 uses 

law, advocacy, legal literacy, research and community mobilisation to achieve 

structural change and accountability to ensure dignity and equality for 

everyone. 

 

2. On 16 May 2017, we became aware of the process underway by the Office on 

Institutions Supporting Democracy (OISD) to action the recommendation of the 

Ad Hoc Committee (“the Asmal Committee”) on the Review of State 

Institutions Supporting Constitutional Democracy (“ISDs”) to establish a single 

human rights body, amalgamating the South African Human Rights Commission 

(“SAHRC”), the Commission for Gender Equality (“CGE”), the Commission for 

the Promotion and Protection of the Rights of Cultural, Religious and Linguistic 

Communities (“CRL”), National Youth Development Agency (“NYDA”) and the 

Pan South African Language Board (“PanSALB”).  

 

3. In 2006, SECTION27’s predecessor, the AIDS Law Project, made formal 

submissions based on the Terms of Reference of the Asmal Committee. In 

particular, our submission articulated our experience in dealings with some of 
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the ISDs and addressed the appropriateness and adequacy of these institutions’ 

constitutional mandates and functions. In addition, we considered the 

oversight role of the various institutions, focusing on the roles of Parliament 

and civil society. We attach this submission as we have referred to it here.  

 

4. We are intervening in this process because actualising the potential of our 

constitutional entitlements is fundamental to our work. We recognise the role 

of ISDs in supporting the efforts of our democratic state to safeguard our 

constitutional rights and to ensure that the state is accountable in fulfilling its 

constitutional obligations. We have an interest in advancing the effective 

functioning of ISDs in the short and long term, enabling them to promote and 

protect human rights.  

 

5. In this submission, we will consider the process of examining the 

recommendation of establishing a unitary human rights body and raise issues 

relating to the relationship between ISDs and Parliament, the appointment 

procedures, financial matters and public awareness and accessibility of ISDs, 

which must be considered by the OISD. Our critique is directed at highlighting 

the institutional challenges inhibiting ISDs from discharging their constitutional 

mandates and ensuring that the objective of this review process will be to 

address these barriers.  

 

PROCESSING THE RECOMMENDATION TO ESTABLISH A SINGLE HUMAN RIGHTS BODY 

 

6. It has been 10 years since the Asmal Committee released its Report with its 

finding and recommendations on ISDs. In that time the public’s engagement 

and our interaction with these institutions has evolved.  The call for comment 

by the OISD on the viability of establishing a unitary human rights body as 

recommended seems arbitrary in this context.  It is unclear what the process of 

the OISD will be undertaking research to examine the feasibility of 

amalgamating several ISDs and what role is envisaged for civil society 

stakeholders is at this stage.  
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7. We request that the OISD provide clarity on the process detailing the rationale 

and scope of the research, the target timeframes for each stage of the process 

and its finalisation, and the manner of engagement with stakeholders and the 

public. Many of the findings of the Asmal Committee are out-dated and the 

undertaking to assess the feasibility of amalgamating certain institutions should 

be guided by the current state and realities of ISDs. 

 

8. We propose that the National Assembly appoint an Ad Hoc Committee to 

examine the feasibility of establishing a single human rights body. The Ad Hoc 

Committee should seek to ensure broad public participation through written 

submissions and public hearings, as well as the involved of the ISDs themselves.  

 

9. Our understanding is that the key rationale for amalgamating these 5 

institutions is to avoid of duplication of effort; to ensure the administrative 

efficiency and effective use of resources and promote greater accessibility and 

co-ordinated approach to public awareness of the Bill of Rights. However, the 

Asmal Report records other issues such as appointment procedures and 

institutional governance arrangements which relate to institutional dysfunction 

that does not justify amalgamation.  

 

10. We believe the body to take this recommendation forward should consider the 

other challenges faced by ISDs, which will not necessarily be resolved by a 

merger. The object of restructuring ISDs should be to ensure that these 

institutions will be more effective holistically and better enabled to promote 

and protect our democracy.   

 

11. It is also important to consider the type of protection and enforcement of 

human rights of which these ISDs are responsible within the current context. It 

is essential that the body to carry this process forward should consider the 

impact of the amalgamation and plan for the transition period to safeguard 

against the disintegration of these institutions.  
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CONSIDERATIONS FOR AMALGAMATION 

 

12. We maintain that the basis for the consolidation of 5 ISDs should be to improve 

the effectiveness of these institutions and ensure the delivery of value for the 

resources spent on them. We are concerned that an amalgamation, in and of 

itself, will not resolve the institutional challenges faced by ISDs and may prove 

to be a mere administrative exercise should the new body be allowed to inherit 

the shortcomings of the different institutions.  

 

13. To begin with, we are of the view that the different mandates of all the 

institutions which are subject to the recommendation for amalgamation are 

not necessarily a complete fit. Therefore, there must be in-depth consideration 

of the mandates, powers and functions of these institutions to ensure that 

those ISDs that are merged will benefit from each other and not dilute or 

compromise each other’s mandate. The recommendation to consolidate the 5 

institutions identified by the Asmal Committee must be justified. For example, 

the SAHRC, CGE and CRL, which are constitutionally established and mandated 

to monitor the state’s compliance with constitutional duties, address 

interrelated rights and function in ways that overlap and may benefit from 

functioning as a unit. However, the NYDA and PanSALB have different 

institutional structures and mandates. There must be a gain for the functioning 

of the separate institutions in being part of a unitary body. It may be that 

consolidation of the all five ISDs is inappropriate and instead a well-thought out 

framework of co-operation that is properly implemented between some of 

these institutions would suffice to ensure a co-ordinated and consistent 

approach.  

 

14. In addition, we want to highlight that an amalgamation of ISDs that will result 

in the relegation of any category of rights would be regressive. There is an 

increasing complexity in the human rights discourse in South Africa and more 

engagement on entitlements to selfhood through culture, religion and 
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language. As such, it will be important to dissect the implications of systematic 

discrimination on the applicable rights to ensure that the due consideration is 

given to all rights and that they will be consistently promoted and protected.  

 

RELATIONSHIP BETWEEN INSTITUTIONS AND PARLIAMENT  

 

Independence and Oversight of ISDs 

 

15. Section 181(2) of the Constitution provides that the SAHRC, CGE and CRL are 

independent, and subject only to the Constitution and the law, and must be 

impartial and must exercise their powers and perform their functions without 

fear, favour or prejudice. The Constitution further directs that other organs of 

state, through legislative and other measures, must assist and protect these 

institutions to ensure their independence, impartiality, dignity and 

effectiveness. In effect this means that these institutions must be financially 

and administratively autonomous. 

 

16. On the other hand, section 181(5) provides that these institutions are 

accountable to the National Assembly and must report to them on their 

activities and functions. The National Assembly oversees ISDs through 

parliamentary Portfolio Committees. Further, ISDs are funded by public funds 

and their budgets are voted for by Members of Parliament.  

 

17. This is complicated by the seeming conflict between the different roles of ISDs 

in supporting the efforts of the government to transform our society and 

checking the government to curb abuses of power.1 The risk of this 

contradiction is heightened in a Parliament with a party with a substantial 

majority, specifically through the oversight role of National Assembly, the 

funding of ISDs and the role of Ministers in the appointment process of 

Commissioners, which impacts on the willingness of these institutions to hold 

                                                 
1 C Murray, “THE HUMAN RIGHTS COMMISSION ET AL: WHAT IS THE ROLE OF SOUTH AFRICA’S CHAPTER 9 

INSTITUTIONS” (2006) 9:2 PER/PELJ at 121. 
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government to account. The risk is that these ISDs turn out to be “extensions of 

the government”2 and from time to time are reluctant to perform their 

monitoring function. There is a need to resolve and prioritise the role of ISDs to 

ensure their independence and limit parliament’s influence over these 

institutions. This assertion is supported  by ISDs, who have recorded their 

dissatisfaction of being perceived as programmes within the state’s 

departments3. 

 

18. In our previous submission, we proposed that Parliament should structure the 

process of accountability of ISDs in a manner that brings relevant stakeholders 

into the process. We argued and reiterate that if the mechanism of ensuring 

accountability of these institutions were to be more inclusive, the potential for 

more robust ISDs would be enhanced.  

 

19. For example, we would recommend the composition of an oversight 

committee similar to that of the Judicial Service Commission (JSC), which 

represents the judiciary, parliament, the executive, legal profession and 

academia, adding that such a committee for ISDs should further include several 

representatives of human rights NGOs. We envisaged that such a committee 

would also ensure that ISDs function efficiently.  

 

Accessibility  

 

20. In 2006, the Asmal Committee examined the ISDs interactions with Parliament 

and reported that Parliament’s engagement with the institutions is wholly 

inadequate. The recommendation flowing from this finding, to set up a unit in 

the office of the Speaker to co-ordinate all interactions with these institutions, 

has since been effected. In September 2010, the OISD was set up according to 

                                                 
2 J Maseng, “State and Non-Sate Actors in South African Public Policy” in AISA Briefing No 107 on March 
2014. 
3 Office of Institutions Supporting Democracy, “Roundtable Meeting Between The Presiding Officers and 

Institutions Supporting Democracy “ (2013) available at 
https://www.parliament.gov.za/storage/app/media/OISD/Reports/Roundtable_Discussion.pdf accessed on 
20 June 2017 at page 17. 

https://www.parliament.gov.za/storage/app/media/OISD/Reports/Roundtable_Discussion.pdf
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section 181(3) of the Constitution, to assist and protect Chapter 9 Institutions 

to ensure their independence, impartiality, dignity and effectiveness. The 

Forum for Institutions Supporting Democracy was similarly constituted to 

strengthen the link between ISDs and Parliament.  

 

21. However, it is reported in a roundtable discussion document published in 

October 2013 that ISDs continue to be concerned that there aren’t enough 

mechanisms through which they can get adequate feedback from the National 

Assembly4. The OISD is “under-resourced and needs to be strengthened”5.  

 

22. A further issue raised by ISDs was that there is difficulty in communicating 

effectively with provincial government. The ISDs continued to experience a lack 

of feedback on reports and recommendations made to Parliamentary 

committees. The failure by Parliament to consistently engage and respond to 

ISDs is a failing to provide an efficient forum for consideration and discussion of 

public issues, which is a constitutional obligation.  

 

23. Part of the Asmal Committee’s rationale in recommending amalgamating 

various ISDs was that a single body would, amongst other things, have more 

clout in parliament. In turn this would enable vigorous engagement on the 

findings of the institutions and parliament would use the information collected 

by the ISDs constructively. In line with the Constitution, and in their role of 

supporting government, ISDs require a well-resourced and efficient structure to 

communicate with Parliament to ensure the effectiveness of their decisions.   

 

APPOINTMENT PROCEDURES 

 

24. There are a several issues relating to the appointment procedures recorded in 

the Asmal Committee’s Report which persist and were restated by ISDs at the 
                                                 
4 See above note 3 above at page 17.  
5 N Mfeketo, “Relationship between Institutions Supporting Democracy and Parliament; Funding Model for 

the Institutions” (2013) available at https://pmg.org.za/committee-meeting/16670/ accessed on 20 June 
2017 

https://pmg.org.za/committee-meeting/16670/
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roundtable discussion in 2013. The lack of clear criteria for appointing 

Commissioners, inadequate induction of new Commissioners and delays in 

filling vacancies, which are prolonged in provinces are some of the challenges.6 

For example, the relevant line Minister is responsible for appointments for 

PanSALB and currently the Board does not have any Commissioners. 

Conversely, the procedure for appointing the Public Protector in 2016 was a 

systemised public process carried out by an Ad Hoc Committee.  

 

25. It is worth noting that the transparency achieved in this process resulted 

because of a campaign, Bua Mzansi, led by anti-corruption NGO Corruption 

Watch, which was aimed at ensuring awareness, public participation and 

transparency throughout the process of appointing a new Public Protector. The 

same procedure may not be suitable for all appointments at ISDs, but there 

should be invariable points of reference on involvement of relevant 

stakeholders and demonstrable integrity of candidates. The appointment of 

appropriate Commissioners is critical to ensure that the constitutional mandate 

of an institution is fulfilled. In our experience where Chapter 9 Institutions have 

had strong leadership the institutions flourished.  

 

26. We propose that the appointment processes for ISDs should be standardised 

and that the appointments of Commissioners be staggered to ensure 

continuity.  

 

FINANCIAL MATTERS AND BUDGET ALLOCATION 

 

27. The amalgamation of several institutions has significant financial implications 

for the State. The process needs to be costed appropriately, and at present, it is 

unclear what the financial implications of this merger would be. There is a need 

for clarity on the financial implications of consolidating five ISDs for the current 

staff, service providers and on other operational detail.  

 

                                                 
6 See above note 3 at page 17.  
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28. The consideration that one unitary body will ensure effective use of resources 

must be understood in the context that ISDs are already underfunded and are 

limited in this way in carrying out their mandates. As we pursue resource 

efficiency, we should be prepared to ensure that ISDs are adequately and 

appropriately resourced to function effectively.  Essentially, Parliament should 

carry out its obligation to assist ISDs to function effectively by allocating them 

sufficient resources and ISDs in turn should provide effectiveness of spend. 

 

29. The significance of appropriate funding was emphasised by the Constitutional 

Court in United Democratic Movement v Speaker of the National Assembly and 

Others on the role of the National Assembly making it clear that 

 

public office, in any of the three arms comes with a lot of power. That 

power comes with responsibilities whose magnitude ordinarily determines 

the allocation of resources for the performance of public functions… These 

servants are supposed to exercise the power and control these enormous 

resources at the beck and call of the people. Since State power and 

resources are for our common good, checks and balances to ensure 

accountability enjoy pre-eminence in our government system.7 

 

 

PUBLIC AWARENESS AND ACCESSIBILITY  

 

30. According to a survey published in 2015 by the Foundation for Human Rights, 

less than 10 percent of South Africans had read the Bill of Rights or had any 

part of the Bill of Rights read to them.8 The Report revealed that there is very 

low awareness of the Chapter 9 Institutions, with only 10% of the respondents 

saying they knew of any one of these institutions and less than 1% being able to 

                                                 
7 United Democratic Movement v Speaker of the National Assembly and Other [2017] ZACC 21 at paragraph 
7.  
8 Z Kimmie and G O’Sullivan, “Report of the AJPCR Baseline Survey on awareness of, attitude and access to 
Constitutional Rights” (2015) AJPCR Baseline Survey available at 
http://fhr.org.za/files/2114/4249/0340/AJPCR_Baseline_Report_Final_1.pdf accessed on 29 June 2017. 

http://fhr.org.za/files/2114/4249/0340/AJPCR_Baseline_Report_Final_1.pdf
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correctly identify any of the institutions.9 The low levels of awareness of the 

Constitution, the Bill of Rights, Human Rights legislation and the Chapter 9 

institutions were strongly linked to education levels, low socio-economic status 

and lack of access to information.10 This is concerning because the “shared 

constitutional mandate of Chapter 9 institutions is to contribute to the project 

of transformation”, 11 but this study conveys that the poorest are excluded 

from accessing these institutions.  

 

31. The ISDs are one of the important ways that people living in South Africa can 

access justice against human right violations, and well-resourced institutions, 

with strong enforcement mechanisms and district level reach would strengthen 

the function of ISDs.  The importance of public education in the effective 

functioning of ISDs and ensuring access to justice should be a key consideration 

in assessing the state of ISDs.  

 

32. As we noted earlier, the report of the Asmal Committee was released 10 years 

ago. A single example of the shift in the past decade is the increased public 

awareness and interaction with the Public Protector’s office, which is recorded 

as insufficient in the Asmal Committee’s Report. Of especial importance is that 

the raising of the profile of the Public Protector led to more efficient use of this 

institution. The efforts of the Public Protector’s office in making its provincial 

offices more accessible resulted in greater public awareness and improved use 

of this institution.  

 

33. Additionally, in our earlier submission we consider the legislative changes 

which would have to be made to establish a single human rights body in some 

detail. We have attached that submission for reference. In considering an 

amalgamated human rights we proposed making provision for a specialised 

gender unit within the SAHRC – under the leadership of dedicated 

Commissioners – which we maintain could be set up to promote gender 

                                                 
9 Ibid at page 19. 
10 Ibid 8 at page 18. 
11 See above note 1 at page 134. 
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equality and provided with the requisite resources to ensure that their 

mandate is discharged.  

 

CONCLUSION  

 

34. SECTION27 makes this initial submission in the context that there are still 

uncertainties regarding the process of assessing ISDs for amalgamation. We 

register our concerns regarding the relationship between ISDs and Parliament, 

the flawed appointment processes of Commissioners, inadequate funding, the 

independence of ISDs and public awareness and accessibility of ISDs to caution 

against undermining the value of these institutions in our constitutional 

democracy. We trust that our submissions will assist the OISD in assessing the 

feasibility of establishing a single human rights body and provide for a 

constructive assessment on making ISDs effective.  

 

END 


