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1. Introduction  

 

1.1. SECTION27 is a public interest law centre that has a reputation for defending 

and advancing human rights in South Africa. Much of the advocacy and 

litigation that SECTION27 has been involved in has been directed at ensuring 

improved access to a quality education for South Africa’s poorest and most 

vulnerable learners in terms of Section 29(1)(a) of the South African 

Constitution. 

1.2. SECTION27 has also been intimately involved in the litigation leading up to 

gazetting of this draft Kwazulu-Natal Learner Transport Policy: 2020 (“Draft 

Policy”) as legal representatives of disability rights organisation Siphilisa Isizwe, 

who intervened as amicus curiae in the matter. Our submissions on the 

contents of the Draft Policy will therefore focus on the scholar transport needs 

of learners with disabilities.  

1.3. SECTION27 notes and appreciates that significant progress has been made in 

dealing specifically with the needs of learners with disabilities in the Draft 

Policy. We acknowledge the commitment in the Draft Policy that priority will 

be given to learners with disabilities.  

1.4. We note in particular the very important commitments made -  

1.4.1. at section 6(d) that all processes involved from planning to 

implementation must take cognizance of the needs of learners with 

disabilities; 
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1.4.2. at section 6(e)(iii) that priority must be given to learners with 

disabilities, taking into consideration the nature of the disability; and 

1.4.3. at section 4(3) that in the implementation of the scholar transport 

programme, priority will be given to, amongst others, learners with 

disabilities. 

1.5. However, there remain some key omissions from the Draft Policy: 

1.5.1. Some definitions of terms are unclear or missing; 

1.5.2. The Draft Policy does not reflect adequate incorporation of the 

principles of universal design and accessibility into its contents. 

Without adequate provision for universal design and accessibility, 

the ability to cater adequately to learners with disabilities is limited; 

and  

1.5.3. The Draft Policy fails to ensure that learner transport to and from 

public ordinary schools is adequately inclusive.  

2. Definitions  

 

2.1. We have noted some particular difficulties with definitions contained in the 

Draft Policy, which we mention specifically because they impact provisions 

related to learners with disabilities. 

2.2. Terms such as “Head: Education” and “Head: Transport” have not been 

adequately defined. It is unclear whether their definitions – which state simply 

that they mean “Head: KZN DOE” and “Head: KZN DOT” respectively – refer to 

the Members of the Executive Council of the Departments of Education and 

Transport, or the Heads of Departments of the Departments of Education and 

Transport, or indeed other officials in both Departments. 

2.3. The language used to describe stakeholders mentioned in the Draft Policy must 

align with terminology already in use in the Constitution and legislative 

framework used to describe these public officials.  

2.4. Further, we note that the term “Admissions Committee of the Public Special 

School” which appears in section 18 of the Draft Policy has not been defined. It 

is therefore not clear which committee is being referred to, what the 

composition of the committee is, and what its responsibilities are. If this is a 
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reference to a committee structure created by another law or policy, cross 

reference must be made to that law or policy.  

 

3. Universal design as a fundamental requirement of inclusive education 

 

3.1. South Africa has ratified the United Nations Convention on the Rights of 

Persons with Disabilities (“UNCPRD”), which requires the implementation of 

inclusive education at all levels of the education system.  At section 3(2), the 

Draft Policy explicitly acknowledges White Paper 6 on Special Needs Education 

(“White Paper 6”) as a part of the legislative and policy framework informing 

its contents. White Paper 6 makes explicit that a system of inclusive education 

has been adopted as South African government policy.  

3.2. Our obligations in terms of the UNCPRD and White Paper 6 require that 

measures are put in place to ensure that learners with disabilities are 

empowered to attend mainstream schools with reasonable accommodation of 

their needs. 

3.3. The Draft Policy also explicitly acknowledges (at section 3(5)) that the 2015 

National Learner Transport Policy is part of the legislative framework informing 

its contents.  

3.4. Paragraph 3.9 of the 2015 National Learner Transport Policy makes clear that 

one of the key ways of ensuring inclusive education is to ensure that scholar 

transport accords with the requirements of universal design. The relevant 

section is headed “Policy focus area 9: Universal Design” and provides that –  

“The current learner transport system does not make sufficient provision 

for the transportation of learners with physical disabilities to ensure the 

attainment of universal access to transport services…Vehicles 

transporting learners must adhere to the requirements and principles of 

universal design, especially those transporting leaners with disabilities” 

(our emphasis) 

3.5. Where inclusive education is not effectively implemented, a high number of 

learners with disabilities will be forced outside of the school system. This 
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perpetuates the discrimination against this already vulnerable and 

marginalized group of learners. One of the critical barriers to accessing 

mainstream schools for learners with disabilities is poor access to 

transportation. 

3.6. Providing for universal design and accessibility in a learner transport system is 

a critical aspect of ensuring that this system is inclusive.  

3.7. The fact that the term “universal design and accessibility” is not explicitly 

mentioned in the Draft Policy suggests that it has not been considered a key 

priority in the drafting of the policy. This essential component for an effective 

learner transport policy that meets the South African government’s 

international and domestic law obligations is lacking and must be remedied.  

3.8. Some of the specific provisions which fail to adequately incorporate the 

principles of universal design and accessibility are as follows: 

3.8.1. Section 1: Definitions. The terms “bus”, “midibus”, “minibus”, “school 

bus” and “vehicle” are all defined in the Draft Policy. However, none 

of the definitions includes reference the principles of universal 

design and accessibility. 

3.8.2. Section 9: Specific Responsibilities of the KZN DoE. Sections 

9(1)(h),(i), and (j) of the Draft Policy provide that the KZN DoE is 

responsible for the provision of learner transport for learners with 

disabilities and for purchase of suitable vehicles for this purpose. It is 

also responsible for determining the mode of transport and vehicle 

modifications suitable for the needs of learners with disabilities.  

3.8.3. It is essential that universal design and accessibility principles be 

applied to both motorised and non-motorised vehicles when these 

are selected. Examples of some of these options include three-

wheelers, and new prototypes of accessible mini-bus taxis that are 

being explored by the KZN DoT. 

3.8.4. These modified vehicles must be made available on routes to 

mainstream schools. Such transport for learners with disabilities 

must be made available to ordinary public primary schools, 
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secondary schools (including full-service schools), ECD centres, care 

centres and public special schools. 

3.8.5. Section 9(1)(n) provides for extensive training of drivers and 

attendants. If we are to accept the principal of universal design and 

accessibility as a point of departure - as White Paper 6 requires us to 

do - this training must be made part of universal training for all 

drivers and attendants involved in all learner transport, and not 

limited to those driving learners to public special schools. 

3.8.6. Section 9(1)(o) provides that the KZN DoE must monitor learner 

transport operations provided by the KZN DoT. Monitoring activities 

must include the monitoring of universal design and accessibility. 

3.8.7. Section 10: Specific Responsibilities of the KZN DoT. Section 10(1) 

sets out a list of specific responsibilities of the KZN DoT. 

Section 10(h),(i) and (j) require that the KZN DoT procure vehicles in 

accordance with specifications received from the KZN DoE, procure 

and distribute non-motorised transport, and provide and monitor 

non-dedicated subsidized services to learners using mainstream 

public transport services.  

3.8.8. The principle of universal design and accessibility is not mentioned in 

this list of responsibilities. It is the responsibility of the KZN DoT to 

ensure that universal design specifications are developed and set as 

a minimum standard for the vehicles procured and the systems put 

in place for learner transport. 

3.8.9. In general, it is essential that the drafting team reviewing and 

amending the Draft Policy include a universal design technical 

expert. This is crucial for ensuring that the final version of the Draft 

Policy adequately incorporates the requirements for universal design 

and access into the policy as it is required to do. Without adequate 

incorporation of these requirements, the policy cannot adequately 

cater to the needs of learners with disabilities. 
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4. Inclusive Transportation to Public Ordinary Schools 

 

4.1. We reiterate that South Africa’s inclusive education obligations in terms of the 

UNCPRD and White Paper 6 require that measures be put in place to ensure 

that learners with disabilities are empowered to attend mainstream schools 

with reasonable accommodation of their needs. 

4.2. The general structure of the Draft Policy runs counter to this requirement for 

inclusive education. It explicitly divides the provision of transport into two 

completely separate categories – transport for learners at ordinary public 

schools for which KZN DoT is largely responsible, and transport for learners at 

special schools, for which KZN DoE is largely responsible. This is also seen 

clearly in the split of responsibilities between KZN DOE at section 9 and 

KZN DOT at section 10 respectively.  

4.3. The approach is also stated explicitly in section 5(2) of the Draft Policy, which 

provides that each “category of learners is dealt with by different implementing 

departments under different programmes”.  

4.4. This structuring is problematic in that the Draft Policy makes separate 

provision for learners attending ordinary schools and learners with disabilities 

attending special schools (with oversight by different KZN Departments), 

suggesting that no provision will be made to facilitate the attendance by 

learners with disabilities of mainstream schools in line with the principles of 

inclusive education. 

4.5. This Draft Policy structure also does not accord with the principles of inclusive 

education in that the sections of the policy which deal with learner transport 

for learners at ordinary schools do not incorporate the critical aspect of 

universal design for accessibly. This perpetuates the barrier faced by learners 

with disabilities who are, in all other respects, able to attend mainstream 

schools. 

4.6. The provisions of the Draft Policy relating to the provision of transport for 

learners at public ordinary schools must be amended to explicitly acknowledge 

the presence and requirements of learners with disabilities in these schools. 
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This must be applied across all provisions of this policy. A non-exhaustive list of 

examples of where this should be applied include: 

4.6.1. Section 7(1), which should state explicitly that the list of information, 

compiled by a school principal for each learner qualifying for learner 

transport, must include a record of any disability or special need that 

a learner has.  

4.6.2. Section 23, which sets out job descriptions for drivers and 

attendants, should apply in respect of both public ordinary schools 

and public special schools. 

4.6.3. Section 24, which describes an emergency evacuation plan, should 

apply in respect of both public ordinary schools and public special 

schools. 

4.7. Section 6: Learners Attending Public Schools. Section 6(2) provides that a 

learner who travels a minimum distance of 3 kilometres to the nearest 

appropriate school will qualify for learner transport. The intention of the 

incorporation of the principles of universal design across the transport system 

is to ensure that learners with disabilities are able to make use of mainstream 

transport facilities to mainstream schools. A minimum distance criterion of 3 

kilometres will make this impossible for certain learners with disabilities. The 

distance criterion of 3 kilometers must be relaxed in cases of learners with 

disabilities, depending on individual factors such as the level and nature of 

functional limitation in mobility, safety, and socio-economic circumstance of 

the learner. 

4.8. Section 17: Learners Attending Public Special Schools. Section 17(1) does not 

appear to add value in guiding the decision-making process for the provision of 

transport to learners attending public special schools. In fact, the section 

appears to attempt to delineate conditions under which learners will attend 

public special schools. This is not appropriately placed in this Draft Policy and 

should be removed.  

4.9. Section 17(2) provides a list of criteria to be used to prioritise transport for 

learners with disabilities. The criteria are: nature and extent of disability; 
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affordability of parents; age of learner; and whether the learner is attending 

the nearest public special school (rather than school of parental choice). 

4.10. These factors do not allow for sufficient consideration and accommodation of 

the unique needs of learners with disabilities, which needs are not defined only 

by the nature of their disabilities. Emphasis ought to be placed on the nature 

and level of assistance required by each individual learner, rather than 

categorizing these learners according to groups of disabilities. 

4.11. We recommend the following more appropriate criteria for eligibility: 

4.11.1. Nature and extent of functional limitations; 

4.11.2. Level and nature of support needs; 

4.11.3. Socio-economic status of the family and ability to provide transport; 

4.11.4. Age of learner and assistance or safety considerations; and 

4.11.5. Whether the child could benefit from attending an ordinary public 

school close to the learner’s home in terms of the SIAS and Inclusive 

Education Policy, in which case the family should be supported to 

access universally designed and accessible public transport. 

4.12. Section 18: Identification of Beneficiaries Attending Public Special Schools. 

Section 18(1)(a) provides that the Admissions Committee of a Public Special 

School must assess the nature and extent of learners’ disabilities taking into 

account relevant details such as age, the nature of the disability, the address of 

the learner and nearest pick-up point. It is essential that the assessment of 

learners to determine transport needs must be done using the tools and 

procedures set out in the National Policy on Screening, Identification, 

Assessment and Support (“SAIS”).  

 

 

 


