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INTRODUCTION 

 

1. On 8 July 2016, the National Treasury released a Policy Paper on the taxation of 

sugar sweetened beverages (SSBs). SECTION27 welcomes the opportunity to 

comment on the Policy Paper. 

 

2. As is clear from our endorsement of the open letter to National Treasury from the 

Public Health Community of South Africa on 21 April 2016,1 SECTION27 supports 

National Treasury and the National Department of Health in its efforts to reduce 

sugar consumption, including through levying an SSB tax.  

 

3. As a public interest law centre that seeks to influence, develop and use the law to 

protect, promote and advance human rights, in this submission we draw attention 

to the constitutional rights and obligations at issue, including the obligation to take 

reasonable legislative and other measures to realise rights, and the constitutional 

requirements for policy making. We do so in order appropriately to frame the SSB 

tax and to encourage Treasury to comply with these requirements and thereby to 

ensure that the manner in which the SSB tax is brought into law and implemented 

                                                 
1http://theguideonline.co.za/index.php/2016/04/21/treasury-from-public-health-community-of-sa-endorse-
sugar-sweetened-beverage-tax-in-2017/. 
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is not only lawful but addresses some of the shortfalls of and concerns about such 

taxes that have arisen around the world and are arising in South Africa. 

 

4. In summary, our view is as follows. Overweight, obesity and related ill health are 

serious health problems2 and the need to tackle them is obvious. They are also 

largely preventable. The cost incurred by the health system as a result of these 

health problems is significant and has been partially documented.3 The state has 

an obligation to ensure access to health care services, to an environment that is 

not harmful to health and to basic nutrition for children. Decreasing the cost of 

treating preventable illness through taxing a causal factor to prevent that illness is 

a measure available to the state progressively to realise these rights. Use of 

taxation as such a measure where there is evidence of its effectiveness, an 

assessment of unintended consequences, the principles of cooperative 

government have been complied with and after a public participation process is in 

line with the Constitution. It is also in line with the WHO Global Action Plan on non-

communicable diseases.4 We therefore support Treasury and the Department of 

Health in this intervention. 

 

THE RIGHT TO HEALTH CARE SERVICES, TO AN ENVIRONMENT THAT IS NOT HARMFUL 

TO HEALTH, AND TO BASIC NUTRITION AND THE OBLIGATION TO REGULATE PRIVATE 

POWER 

 

5. The SSB tax should be seen within its constitutional and human rights context, in 

particular in the context of the rights to health care services, to an environment 

that is not harmful to health and the right of children to basic nutrition. 

 

 

 

 

                                                 
2 See the South African National Health and Nutrition Examination Survey – SANHANES-1 2012. 
3 M Manyema et al “Decreasing the burden of Type 2 diabetes in South Africa: the impact of taxing sugar -

sweetened beverages” PLoS ONE 10(11): e0143050. 
4 WHO (2013) Global Action Plan for the prevention and control of non-communicable diseases 2013-2020. 
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6. Section 27 of the Constitution provides that: 

 

(1) Everyone has the right to have access to- 

 

(a) health care services, including reproductive health care; 

… 

 

(2) The state must take reasonable legislative and other measures, 

within its available resources, to achieve the progressive realisation 

of each of these rights. 

 

(3) No one may be refused emergency medical treatment. 

 

7. The Constitutional Court in Soobramoney v Minister of Health5 noted that within 

the boundaries of a health budget, difficult allocative decisions need to be made 

based on the health needs of the population in order to realise the right of access 

to health care services.6 Publically funding an expensive and largely preventable 

set of illnesses aligned with overweight, obesity and excessive sugar intake takes 

away from the funding available to other health interventions. Health care service 

users then either cannot access a particular service or will have to pay to do so in 

the private sector: not a viable option for many. Measures taken by the state to 

reduce the burden of these illnesses therefore assists it in allocating its limited 

resources to other health care service needs. This constitutes a measure aimed at 

realising the right of access to health care services. 

 

8. Furthermore, section 24 of the Constitution provides that: 

 

Everyone has the right- 

 

(a) to an environment that is not harmful to their health or wellbeing; 

                                                 
5 1998 (1) SA 765 (CC). 
6 Soobramoney at para [29] – [30]. 
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9. The link between an environment that is not harmful to health and an 

environment in which it is more difficult to access food that is harmful to health is 

clear. Public Health England has argued that “healthy places” lead to “healthy 

people” in seeking regulation of the proliferation of fast food outlets.7 Obesogenic 

food environments are studied by public health experts across the world.8 There is 

little doubt that certain food environments are harmful to health.  

 

10. Harm to health as a result of an obesogenic food environment is experienced by 

adults but also by children, who have an additional constitutional right in this 

regard: the right to basic nutrition. 

 

11. Section 28 of the Constitution provides that: 

 

(1) Every child has the right- 

… 

(b) to basic nutrition, shelter, basic health care services and social 

services; 

… 

 

12. The right of children to basic nutrition means a right to food that contains 

sufficient macro- and micro-nutrients for optimal physical and mental 

development and maintenance and to support desired activity levels.9 Where, as in 

South Africa, children between 12 and 24 months are being fed diets higher in SSBs 

than in milk,10 it is clear that young children are not getting the basic nutrition that 

they require.  

                                                 
7https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/296248/Obesity_and_en
vironment_March2014.pdf. 
8https://www.hsph.harvard.edu/obesity-prevention-source/obesity-causes/food-environment-and-obesity/ 
9 General Comment 12 of the CESCR i n Document E/C.12/1999/5, at para 9, elaborates on the right to 

adequate food but is clearly relevant in the context of the right to basic nutrition. 
10 See para 2.2 of the Policy Paper. 
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13. The reasons for poor diets among children and adults alike are varied but one 

reason is a food environment in which some of the only affordable food comes in 

the form of simple carbohydrates and sugary beverages.  

 

14. The SSB tax is one of a raft of measures that government should be taking to 

ensure that children are able to access basic nutrition and that the food 

environment is not harmful to health. While many of the food security 

interventions that are the focus of the Department of Agriculture Forestry and 

Fisheries deal with the development of food gardens in urban areas and 

(inadequate) support to small farmers in peri-urban and rural areas,11 the 

unaffordability of healthy food remains. Making healthy food more affordable to 

consumers who are unable to access it through regulation of elements of the food 

sector is necessary to ensure that nutritious and healthy food is affordable and is 

an option available to the state. 

 

15. The constitutional rights to access to health care services, to an environment that 

is not harmful to health and the right of children to basic nutrition, give rise to an 

obligation on the state to take legislative and other measures to realise the rights. 

These measures may include legislation that effects the private sector.  

 

16. The obligation on the state to regulate the private sector in the context of access 

to health care services has been confirmed in Minister of Health v New Clicks South 

Africa (Pty) Ltd and Others.12 The obligation stems from the duty of the state to 

protect access to constitutional rights. A legislative impact on the private sector in 

the form of an SSB tax (or regulation of the food sector) is not, as libertarians 

would have it, an erosion of liberty, equality and dignity by “Department of Health 

fascists”.13 There is an obligation on the state to take legislative and other 

measures to facilitate access to nutritious food and to promote health. An SSB tax, 

coordinated with other health promotion activities (discussed below) and 

                                                 
11 See in this regard the National Policy on Food and Nutrition Security, 22 August 2014. 
12 [2005] ZACC 14 at para [32]. 
13 http://www.bdlive.co.za/opinion/columnists/2016/03/02/health-tax-bodes-ill-for-societal-freedoms. 
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interventions to ensure access to affordable healthy food, is a measure to protect 

access to health care services, to an environment that is not harmful to health and 

to basic nutrition. 

 

17. Through making food that is not nutritious more expensive and food that is 

nutritious more affordable, the state will go a long way to meeting its obligation to 

ensure access to health care services, to an environment that is not harmful to 

health and to basic nutrition. 

 

THE CONSTITUTIONAL REQUIREMENTS FOR LAW MAKING 

 

Rationality and the need for a strong evidence base 

 

18. All exercises of public power must comply with a substantive standard of 

rationality, meaning that every exercise of public power must be rationally related 

to a legitimate government purpose. This principle flows from the constitutional 

value of the rule of law.14 

 

19. While most discussion of the need for evidence in decision making is in the context 

of reasonableness review,15 the assessment of the link between means and ends in 

reviewing a decision for rationality requires an evidence base for decisions that are 

taken. If evidence suggests that an intervention is rationally related to the purpose 

for which it is being made, that intervention itself is likely to be considered 

rational.  

 

20. It is therefore useful, in thinking about the formulation of the SSB tax, to consider 

the evidence base for the tax and to make that evidence base clear and easily 

understandable to all. This transparency also enables public participation, 

discussed below.  

                                                 
14 Section 1(c). 
15 Most notably in Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC) and 
Minister of Health and Others v Treatment Action Campaign and Others  (No 2) 2002 (5) SA 721 (CC). 
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21. It should be noted at the outset that the Policy Paper appears largely to be well 

supported by evidence. It carefully lays out the nature of the health problems that 

it seeks to tackle, and the causal link between SSBs and those health problems.  

 

22. The first issue (that of the health problems facing the country) is uncontroversial. 

The causal link between SSBs and health problems is, predictably, strongly 

disputed by the sugar and beverage industries, but the evidence available and 

presented in the Policy Paper is convincing. 

 

23. Where more evidence should be highlighted is on the effectiveness of the SSB tax 

in achieving its aims and an assessment of possible unintended consequences.  

 

Effectiveness 

 

What is needed to make an SSB tax an effective public health intervention 

  

24. In order to show that the SSB tax will be effective, the link between a specific price 

increase (i.e. a 10%, 20% or 30% tax), decreased consumption of SSBs and better 

health outcomes needs to be shown clearly. This is necessary to justify the public 

health rationale for the SSB tax. Evidence for this is emerging from Mexico and 

modelled outcomes are available and are referenced in the Policy Paper. While 

mention is made of the price elasticity of demand for SSBs and its relation to the 

public health impact of an SSB tax,16 a clearer focus on this issue is required. 

                                                 
16 See para 3.4 of the Policy Paper. 
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25. To support the argument for an SSB tax as a public health initiative, evidence 

available to demonstrate the effectiveness in South Africa, from a public health 

perspective, of taxes on tobacco and alcohol, should be publicised clearly. 

 

The link with other interventions 

 

26. Treasury is careful to note in the Policy Paper that the SSB tax in itself cannot 

counter overweight, obesity and non-communicable diseases. It makes reference 

in this regard to the National Strategic Plan for the Prevention and Control of 

Obesity 2015 – 2020 and the Strategic Plan for the Prevention and Control of Non-

Communicable Diseases 2013 – 2017. These Strategic Plans have ambitious goals 

and include statements on interventions including, in the Obesity Strategic Plan, 

the following: 

 

 The creation of an institutional framework to support inter-sectoral 

engagement. 

 The creation of an enabling environment that supports the availability of 

healthy food choices in various settings. 

 Increasing the percentage of the population engaging in physical activity. 

 Supporting obesity prevention in early childhood (in-utero – 12 years). 

 Communicating with, educating and mobilising communities. 

 Establishing a surveillance system, strengthening monitoring, evaluation 

and research. 

 

27. The difficulty in this regard is that while the SSB tax is intended to be one of a 

series of measures or interventions (and such a multi-pronged approach is hailed 

by all, including those commenting on the SSB tax) the Obesity Strategic Plan is 

very vague on the details of the other measures that it describes. In fact, the 

Obesity Strategic Plan is not a plan but is, rather, a very broad statement of 

objectives. There is no description of steps to be taken or careful assessment of 
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timelines for interventions. Importantly, there appears to be no budget. Without 

this level of detail, the Obesity Strategic Plan is effectively meaningless. And as 

such, the criticism of SSB tax as attempting to tackle, in one intervention, what 

should be tackled in many, needs to be answered by Treasury and the National 

Department of Health.  

 

28. It is vital that Treasury and the Department of Health work together on the full 

package for the prevention and control of obesity and related non-communicable 

diseases. The provision that SSBs without nutritional labelling will attract a larger 

tax is an important first step but much more is needed. It will not be possible to 

achieve the targets set without the behavioural, institutional and communication 

based interventions identified in the Obesity Strategic Plan, as well as interventions  

to make healthy food more affordable. The failure to take these interventions 

seriously enough to allocate a budget and develop a plan for their realisation 

makes the overblown scepticism of the SSB tax unsurprising. 

 

29. The Policy Paper also makes reference to the stalled amendments to the South 

African Food Labelling Regulations (R429, published for comment on 29 May 

2014). The food labelling regulations are part of the raft of measures needed to 

assist the public in decreasing the consumption of non-nutritious and unhealthy 

food and we call on the National Department of Health to finalise these 

regulations.  

 

30. Finally, the Policy Paper suggests that the SSB tax will go into the general revenue 

fund. The need for funding of identified interventions that are vital for meeting the 

objective of decreasing the burden of overweight, obesity and related non-

communicable diseases should cause Treasury seriously to reconsider whether the 

revenue generated from the tax could not be used to fund these interventions, 

including the need for public education on obesity. Such a funding arrangement 

would not only enable the Department of Health, together with the other 

departments who have indicated their commitment to the Obesity Strategic Plan, 
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to follow through with identified interventions. It would also stem the inevitable 

criticism, which has already been made in Mexico and South Africa, that the SSB 

tax is purely a revenue generation tool and not a public health intervention. The 

reticence of Treasury to allocate revenue raised from the SSB tax to the other 

measures required to meet the tax’s objectives should be reconsidered.  

 

Unintended consequences 

 

31. In assessing the rationality of the SSB tax, consideration of unintended 

consequences is also important. Unintended consequences may include job losses 

and a higher tax burden on poor people.  

 

Job losses 

 

32. The findings of a study, commissioned by the Beverages Association of South 

Africa, and produced by a firm called “Oxford Economics” were recently reported 

in the media. The study found that 60 000 – 70 000 jobs are at risk should the SSB 

tax be implemented.17 The study has not been released publically and a call for 

publication of the study should be made to facilitate an assessment of its veracity.  

 

33. The claims of the Oxford Economics study should not be taken at face value. 

Reference to similar findings in the American context is made by Myers et al and is 

countered by reference to an independent study that showed a small increase in 

overall employment because money not spent on SSBs will be spent elsewhere and 

there would be an increase in government jobs (for enforcement).18 In South 

Africa, jobs could be created in the fruit growing or juice industry as a result of a 

switch to fruit juice and linked with an agricultural job creation strategy to advance 

South Africa’s role as a fruit producer. The sugar cane or corn syrup currently being 

used in SSBs could equally be used to produce ethanol. Ways of incentivising 

                                                 
17 The study itself has not been released. An article on the study can be found here: 
http://www.bdlive.co.za/business/2016/08/17/sugar-tax-could-cost-70000-jobs-says-study. 
18 A Myers et al “Sugar and health in South Africa: Potential challenges to leveraging policy change” in Global 
Public Health, 2015. 
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changes in production to minimise consequences on employment should be 

considered. These possibilities and others all require consideration to assess 

whether, at a country level, jobs will be lost and how to balance possible job losses 

against the potential benefits of the SSB tax. Importantly, all studies, not just those 

funded by industry, should be in the public domain through a facilitated public 

participation process. 

 

Regressive taxation 

 

34. The fact that the SSB tax will disproportionately affect the poor is an important 

consideration. An argument can be made that this burden may be outweighed by 

the fact that non-communicable diseases and obesity also disproportionately 

affect the poor.19 In South Africa where access to health care services is largely free 

for poor citizens, the “rands and cents” of lower health costs and higher SSB costs 

do not balance out at an individual level. 

 

35. Higher health costs do impact poor citizens, however, when the funding used to 

treat non-communicable diseases and obesity, among others, cannot be used to 

fund other needed health services or interventions. As noted above, the 

Constitutional Court in Soobramoney v Minister of Health20 noted that within the 

boundaries of a health budget, difficult allocative decisions need to be made.21 

Publically funding the set of illnesses aligned with overweight and obesity takes 

away from the funding available to another and this directly affects health care 

service users.  

 

36. The health system cost of excessive consumption of sugar must therefore be taken 

into account in assessing whether its regressive nature is acceptable in the 

circumstances.  

 

                                                 
19 M Manyema et al “Decreasing the burden of Type 2 diabetes in South Africa: the impact of taxing sugar -
sweetened beverages” PLoS ONE 10(11): e0143050. 
20 1998 (1) SA 765 (CC). 
21 Soobramoney at para [29] – [30]. 
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37. The regressive nature of the tax also brings into sharp focus the need for better 

(more affordable) access to healthy food. Without such a change, the SSB tax will 

limit the calories available to many South Africans.  

 

Cooperative governance 

 

38. Chapter 3 of the Constitution concerns the obligations on the state to adhere to 

the principles of cooperative government. This requires all spheres of government 

and organs of state to cooperate with each other, to coordinate interventions and 

to provide coherent government for the country. In particular, section 41 (1) 

provides: 

 

All spheres of government and all organs of state within each sphere must- 

  

… 

(c) Provide effective, transparent, accountable and coherent government for 

the Republic as a whole; 

… 

(h) co-operate with one another in mutual trust and good faith by- 

 … 

(ii) assisting and supporting one another 

(iii) informing one another of, and consulting one another on, matters of 

common interest; 

(iv) co-ordinating their actions and legislation with one another; 

… 

 

39. The Obesity Strategic Plan notes the need for an institutional framework for 

cooperation on obesity interventions, signifying recognition of the need for 

cooperation among different government departments on what is clearly an inter-

sectoral issue. 
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40. Unfortunately, the details of the institutional framework remain unclear and our 

political history is strewn with statements about the importance of spheres of 

government working together, followed by a continuation of a siloed approach to 

governance.  

 

41. Statements by the Executive Director of the Beverages Association of South Africa 

that the Director General of Health indicated that the Department of Health “had 

nothing to do with the tax announcement and they are still in support of the 

healthy food initiative that is hosted in the Consumer Goods Council [including] 

participants from across the food industry and retailers”,22 while questionable, is 

concerning. 

 

42. If the state is serious about tackling obesity and non-communicable diseases, 

cooperation, and the perception of cooperation, is vital. Departments of Health, 

Education, Treasury, Sport and Recreation, Trade and Industry and others must 

collectively work to do so through the pursuit of measures laid out in the Obesity 

Strategic Plan, the SSB tax and further measures to reduce the cost of healthy 

food.  

 

Public participation 

 

43. The predicted backlash from the sugar and beverage industry against the SSB tax 

has started with the commissioned Oxford Economics job loss study and countless 

statements in the press about the negative consequences of the tax to the 

economy. One of the weaknesses of the SSB tax in Mexico, partly caused by a 

similar campaign on the part of the sugar and beverage industry there, was a 

perception that the soda tax was imposed from the outside without the consent of 

the population.23 The facilitation of real participation in the formulation of the SSB 

                                                 
22 Reported in http://www.taxtalk.co.za/featured-article/sugar-tax-leaving-a-bitter-aftertaste/ on 31 March 
2016. 
23 Estevez, D “Mexico’s proposed tax on soda, junk food opposed by bil l ionaire beverage and food barons” 
Forbes (28 October 2013) www.forbes.com. 

http://www.taxtalk.co.za/featured-article/sugar-tax-leaving-a-bitter-aftertaste/
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tax is vital to prevent such perceptions and to verify claims being made by various 

role players. 

 

44. Public participation and engagement in law-making is central to participative 

democracy. The importance of public participation in decision making has been 

highlighted in many Constitutional Court cases including Doctors for Life 

International v Speaker of the National Assembly and Others (“Doctors for Life”)24 

in which the Court ruled on the obligation of the National Council of Provinces to 

facilitate public participation. The majority in Doctors for Life interpreted the word 

“facilitate” to create a duty to “promote” public participation in the legislature’s 

process or, in other words, to “make it easy or easier” for the public to participate.  

 

45. The Court was explicit that the duty to facilitate public participation applies to each 

piece of legislation individually, including each stage in the legislative process. Thus 

it is important that at the various stages of the law-making process, including 

policy papers, Green and White Papers, Bills and Acts, the public is given an 

opportunity to give input. The Court warned in Doctors for Life that “the 

temptation to cut down on public involvement must be resisted. Problems 

encountered in speeding up a sluggish timetable do not ordinarily constitute a 

basis for inferring that inroads into the appropriate degree of public involvement 

are reasonable.”25  

 

46. The facilitation of public participation in decision making is therefore an obligation. 

It is also, however, important for the airing of views, the nurturing of debate and, 

hopefully, the development of support for a legislative intervention. 

 

47. While Treasury has called for submissions on the Policy Paper, it has given a very 

short period (around six weeks) for submissions to be made. We encourage 

Treasury, in further iterations of the SSB tax policy development process, which 

will culminate in a schedule to the Customs and Excise Tax Act 91 of 1964, to allow 

                                                 
24 2006 (6) SA 416 (CC). 
25 Doctors for Life at para [194]. 
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for sufficient time for public participation to ensure that the views of all role 

players can be heard.  

 

48. We further encourage Treasury to actively facilitate such participation beyond a 

mere announcement that submissions may be made. One way that it could do so is 

through public education programmes drawing the attention of the public to the 

SSB tax proposal and calling for engagement of the public, researchers and trade 

unions. Oral hearings on the SSB tax would allow submissions from non-traditional 

role players. Researchers should be encouraged to investigate and assess the 

findings of studies. Trade unions should be provided with evidence and 

encouraged to participate in the discussion.  

 

49. The active facilitation of public participation in law making both supports the 

values of participatory democracy and ensures the involvement of a wide variety of 

role players to interrogate evidence and establish and challenge perceptions. 

 

CONCLUSION 

 

50. The SSB tax provides an important opportunity, in combination with other 

interventions, to tackle the problems of overweight, obesity and related non-

communicable diseases. While we have drawn attention to some issues needing 

attention in the policy making process, on balance we support Treasury and the 

National Department of Health’s objectives in this regard and look forward to 

working with both Treasury and the Department of Health on this and other 

strategies to reduce non-communicable diseases, overweight and obesity and to 

realise the rights to health care services, to an environment that is not harmful to 

health and the right of children to basic nutrition.  

 

51. In this regard, we request an indication of the process that Treasury and the 

National Department of Health intend to follow with the further development of 
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the policy on SSB tax and the relevant timeframes. We further call on Treasury to 

request the public release of the Oxford Economics study to allow for verification. 

 

52. For any queries or questions, please contact Sasha Stevenson at 

stevenson@section27.org.za. 

  

 

  

mailto:stevenson@section27.org.za

