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catalysts for social justice

SECTION27 was established in 2010 as a public interest law centre that seeks to
influence, develop and use the law to protect, promote and advance human rights. It
draws its name from section 27 of the South African Constitution, which locates the
right to health within a context of mutually supporting and intersecting rights.

SECTIONZ27’s activities include research, advocacy and legal action to change the
socio-economic conditions that undermine human dignity and development, prevent
poor people from reaching their full potential and lead to the spread of diseases that
have a disproportionate impact on the vulnerable and marginalised.

Incorporating the AIDS Law Project (ALP), SECTION27 has a strong focus on human
rights in relation to HIV/AIDS and access to health care services. But in doing so, it
also recognises that the realisation of all rights — and socio-economic rights in particular
— is fundamental to sustainable progress in reducing new HIV infections and ensuring
sustained access to treatment.

SECTIONZ27 also works to ensure that the conduct of the public and private sectors
accords with the Constitution and the obligations it imposes on their day-to-day
conduct. Central to this area of work is a focus on the maintenance of the foundational
values of the Constitution, including supremacy of the Constitution and the rule of law.

SECTIONZ27 does not work alone. It is part of a constellation of organisations that
base their activities on the Constitution and the rule of law. In addition to providing
legal services, SECTIONZ27 also assists in building strategic and organisational capacity
through leadership training, providing internships for young activists and assisting with
strategic analysis and planning.



“In May 2010 we closed the AIDS Law Project (ALP) and established
SECTION27. The name refers to section 27 of the Constitution, which is
centrally about the right to health and other key socio-economic rights.
But there is far more to section 27 than meets the eye.”

WHAT WE DO

Since its inception, SECTION27 has focused on six areas of work:

* Implementation of the national HIV & AIDS and STI Strategic Plan for
South Africa, 2007-2011 (“the NSP");

* Reform of the public and private health systems;

e Determinants of health: improving access to quality education, food
and social assistance;

» Constitutionalism, good governance and the rule of law;
* Partnerships: locally, regionally and internationally; and

* Organisation strengthening.
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Board of Directors, addresses SECTION27’s launch
conference on 6 May 2010.
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CHAIRPERSUN S FUREWURL

It gives me great pleasure to provide the opening words to
SECTION27’s first review of its work since it was estab-
lished in May 2010 following the closure of the AIDS Law
Project (ALP). | hope that you will agree, based on what
you read in the following pages, that the decision was
fully justified and that out of the ALP has been born an
important new child, active and impatient to contribute
to the struggle in South Africa to fulfil our Constitution’s
promise to its people.

This Review is divided into four parts:

e An Introduction by Mark Heywood, the Director of
SECTIONZ27, sets the context to the work of the past
and the work over coming years;

e An organisational report provides a narrative that
aims to capture and convey major activities and out-
comes of work between April 2010 and December
2011;

e Three essays by SECTION27’s management team re-
flect and throw some light on the issues that envelop
and arise from section 27 of the Constitution;

e Finally, a series of appendices capture data and facts
about SECTION27'’s work and staff.

| hope you agree with me, a great deal has been accom-
plished. But a great deal remains to be done. In this re-
gard | must conclude by thanking each of the parts that
make an organisation a success.

First | would like to thank all the staff and volunteers of
SECTION27 — your energy, teamwork and belief in human
rights shines out. Then | would like to thank the Board of
Directors — we are privileged and lucky to have a hands-
on multi-disciplinary team that has amply fulfilled both its
legal and moral duties to the organisation.

And lastly, | thank the donors who trusted the transition
that we made to a new organisation, and have stayed
with us as we travel across this difficult bridge. In difficult
economic and political times we hope that you stay with
us, because this journey has only just begun. Yet millions
of lives depend upon it.

Hhwtats

Vuyiseka Dubula

Chairperson of the Board of Directors, SECTION27

CHAIRPERSON'S FOREWORD 3



INTRUDUC TTON

THE POLITICS OF HEALTH AND
THE HEALTH OF POLITICS

In September 2011, the staff of SECTION27 went on a
two-day retreat to the beautiful Magaliesberg hills, not
more than an hour from Johannesburg. Breathing the
clean highveld air, on the cusp of another summer, we
found the space and peace to consider a political envi-
ronment in South Africa that is ever more packed and
tumultuous.

For example, in the course of little more than a month, a
controversial new Chief Justice was appointed, two Cabi-
net members were dismissed for corruption, the National
Police Commissioner was suspended, a commission of
inquiry into the arms deal was appointed, and the idea
of “economic liberation” began to take root — inspired by
Julius Malema, one of the least probable figures that so-
ciety would throw up to be a leader of struggles against
inequality.

From a landscape dotted with acacia trees and berg-
kiepersols it was possible to analyse and understand
some of the important developments of 2010 and 2011.

In planning for the future, the staff of SECTION27 debated
the political context for activism on law and human rights.
We fixed our discussion between the years of 2012 and
2014, the date of the next general election. This is not an
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arbitrary endpoint. It makes sense because South Africa’s
party politics increasingly reflect fissures over how to ap-
proach the deeper challenges of our democratic transition
and the choices our society must make.

In the context of growing inequality and resultant anger
amongst the extremely poor, different political tendencies
are emerging within — and to some extent outside of — the
ruling party. Some of these tendencies veer towards a
conservative authoritarianism. In their eyes the Constitu-
tion is an impediment to service delivery and transforma-
tion.

Ngoako Ramatlhodi, Deputy Minister of Correctional Ser-
vices and a one-time ally of former President Mbeki, de-
scribes the Constitution as “reactionary” and the means
by which “power was taken out of the legislature and ex-
ecutive to curtail efforts and initiatives aimed at inducing
fundamental changes”.! He and his ilk ominously imply
that the Constitution should be changed to give more
power to politicians. Ironically, this tendency stretches
from the right to the left; Blade Nzimande, Minister of
Higher Education, shares the view.

On the other hand there is a growing — but still inchoate —
strand of thought that links the failures of the last decade



to the failure of government to understand and follow the
dictates of the Constitution, particularly the obligation
progressively to improve the quality of people’s lives in
areas such as housing, social security, food, water, educa-
tion and health care. This political tendency finds expres-
sion in the leadership of the Congress of South African
Trade Unions (COSATU), a growing band of social justice
organisations and an unorganised — but emerging — body
of concerned “citizens”.

Interesting too is the way in which law is finding its way
to the centre of many of these debates. Despite the at-
tacks on the judiciary frequently made by some senior
politicians, it is nonetheless to the courts and judges that
many politicians turn to resolve the disputes that they are
otherwise unable to address: the President is currently
involved in numerous defamation actions; commissions
of inquiry are often instituted; and urgent applications are
often launched to prevent the publication of embarrassing
personal information.

SECTION 27

In May 2010 we closed the AIDS Law Project (ALP) and
established SECTION27. The name refers to section 27
of the Constitution, which is centrally about the right to
health and other key socio-economic rights. But there is
far more to section 27 than meets the eye. Even though
it is only one of the 33 sections of the Bill of Rights, it
cannot be realised alone.

Granting “everyone” the right of “access to health care
services” requires the protection and promotion of many
other provisions, including those dealing with other rights,
the various structures of government, other state institu-
tions and the duties that are set out across the 14 chap-
ters of the Constitution.

At the sphere of local government, for example, health de-
pends heavily on local service delivery, access to housing,
clean water and sanitation. Hence SECTION27’s partici-
pation in conceptualising, writing and popularising Mak-
ing local government work — an activist’s guide. Pub-
lished in 2011, the guide explains the provisions of the
local government chapter of the Constitution (Chapter 7)
— as well as the many laws developed and implemented
to give the chapter effect — for the benefit of community
activists.

Section 27 is also an example of a provision of the Con-
stitution that has the potential to draw civil society into
the heart of governance. For example, its requirement that
government take “reasonable legislative and other mea-
sures, within its available resources” to achieve its pro-
gressive realisation cannot be satisfied by the state acting
alone.
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If organised civil society does not monitor, prompt and
engage with government, who is there to determine what
is a “reasonable” measure or what resources are “avail-
able” for health? It is this understanding that underlies
SECTION27's approach to the Budget and Expenditure
Monitoring Forum (BEMF), whose activities are described
elsewhere in this review.

Similarly, in instances when both the national executive
and Parliament fail in their duties, as they did during the
nine years of former President Mbeki's AIDS denialism,
recourse to the courts is essential. For this reason, the
realisation of section 27 requires civil society to work vigi-
lantly to guarantee the continued protection of the rule of
law and the independence of the judiciary. This explains,
for example, our September 2011 submission to the Ju-
dicial Service Commission (JSC) providing evidence and
legal argument as to why Justice Mogeong Mogeong was
an unsuitable candidate for the position of Chief Justice.
We consider the submission in more detail later in the
organisational report.

In this political context, the work of SECTION27 and other
social justice organisations is vital to democracy. We be-
lieve that in the last two years we have shown that advo-
cacy for and litigation on the rights in the Constitution can
bring material benefit to the lives of many. To this end, as
we show in this review, SECTION27 works on a number
of fronts:

INTROBUCTION 5



Making local government work — an activist’s guide, a
joint publication by SECTIONz27, the Treatment Action
Campaign, the Socio-Economic Rights Institute of
South Africa and Read Hope Philips.

Making local

government work
an activist’s guide

www.localgovernmentaction.org

e Qur doors remain open to individual users and pro-
viders of health services, whose rights we take up
through litigation or other forms of legal action. In
particular, we have continued to work extensively on
HIV and TB.

e We have provided advice on the meaning of section
27 to a myriad of stakeholders in health, including
the Minister of Health, the Minister of Economic De-
velopment and national Department of Health.

e We have established a rudimentary but growing ca-
pacity for monitoring and analysing health budgets.

SECTION2T, NHI AND HEALTH REFORM

One major characteristic of this period is that political
leadership to deal with HIV, TB and health has been sus-
tained and deepened. It is reassuring to report that in
Minister of Health Motsoaledi’s practice, serious surgery is
now being performed on the health system. Significantly,
many of the measures being considered or implemented
are explained as a constitutional duty that falls upon the
state. Thus, in the words of the Green Paper on National
Health Insurance (NHI), released in August 2011:

The reform of healthcare is an important step
towards the realisation of [section 27] and the key
aspect of this is that access to health services must
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be free at the point of use and that people will
benefit according to their health profile.

Indeed, the publication of the much anticipated Green
Paper on NHI was one of the highlights of health reform
in this period. A policy on NHI has been promised since
2008 and - as explained in the last ALP review — SEC-
TION27 supports a radical restructuring of health financ-
ing, a key element of any system of NHI. This is needed
to overcome the massive imbalance between per capita
spending on public and private sector health and its im-
pact on health outcomes. In our opinion, government is
under a positive duty to develop a more rational system
for financing health, one that ensures that the health
needs of the whole population — and not just a fraction
of it — are met.

However, the Green Paper is a far-from-complete policy.
There are serious gaps that, if not properly addressed,
could render the policy unlawful and/or incapable of im-
plementation. These include detail of the actual package
of services to which people will be entitled, vagueness
on how it will be financed, and a lack of clarity on the
relationship with and the future role and status of private
health care providers and the medical scheme industry.

As the Minister himself frequently points out, parts of the
private health system — in particular hospitals and spe-
cialists — are excessively profitable. Some would argue
that this is their business; others counter that their busi-
ness is not the production of luxury goods, but the provi-
sion of services necessary for perserving life and dignity.
The evidence is clear: the manner in which they are run
contributes to the overall crisis of health in South Africa.
And dealing with that problem is the Minister’s business.

The private health sector will have to be reformed as part
of the groundwork for putting NHI into place. This un-
derstanding informed an important area of SECTION27’s
legal research during the period under review: the use of
a market inquiry under the Competition Amendment Act
1 of 2009 to establish the root causes of excessively high
prices in the private health care system and to establish
the evidence base to regulate it appropriately.

At this early point in the development of an NHI policy,
however, private hospitals and medical scheme adminis-
trators appear to have adopted an approach that aims to
kill the NHI with kindness; or at least neuter its impact
on them. That said, it seems likely that the NHI will face
a legal challenge from the private health sector at some
point. And if it is to withstand this challenge, the White
Paper on NHI — the next step in the policy development
process — will have to be detailed, reasonable and lawful.
But that does not mean that it must be timid.

These are not the only concerns we have with the Green
Paper; it also raises a number of human rights concerns.



For example, it suggests that only citizens and permanent
residents will be beneficiaries of NHI. In a country with
several million refugees, asylum seekers and undocu-
mented migrants, this raises questions as to the nature
and extent of health services they will be able to access
once NHI is in place. If not resolved, this will test the
meaning of section 27's guarantee to “everyone” of ac-
cess to health care services, and the degree to which
reasonable arguments about “available resources” may
circumscribe who is included in “everyone”.

NHI will certainly be at the heart of section 27 and SEC-
TION27 for many years to come. But considering what is
presented in the Green Paper, its current significance lies
less in the detail of what it presents about the envisaged
NHI scheme than in the clear, measurable and progres-
sive roadmap it sets out for improvement of the public
health sector. All of these issues are considered in a com-
prehensive submission that SECTION27 will soon make
to the Department of Health. At the time of going to print,
the submission was still being finalised.

SECTION2T, HIVAND T8

Perhaps the most important development of this period
has been the increased momentum in implementing poli-
cies on HIV and TB. Unlike the period covered in the last
ALP review (January 2009 — March 2010), the months
thereafter have moved far beyond the level of policy com-
mitment and promise, to the level of real implementation.
According to statistics generated by the Department of
Health between April 2010 and June 2011:

e Nearly 14 million people voluntarily tested for HIV;

e The number of people on antiretroviral (ARV) treat-
ment passed one and a half million; and

e The rollout of a programme of voluntary medical male
circumcision reached over 200 000 men.

As a result of these efforts, for the first time in nearly 20
years there are tentative signs of a decline in both HIV
incidence and HIV-related mortality.? Particularly hearten-
ing, given our history of fighting for a mother-to-child HIV
prevention programme, is a study showing that only 3.5%
of all infants born to mothers with HIV test positive at
six weeks after birth.> At the time our ally the Treatment
Action Campaign (TAC) took the issue to court in 2001,
vertical transmission was sitting at about 30%.

But this is not cause for complacency.

Many challenges remain to be confronted, and disputes
with the government are not entirely a thing of the past.
For example, SECTION27 and TAC have consistently
raised concerns about the safety of the Tara KLamp, a

medical device being widely used for medical male cir-
cumcision in KwaZulu-Natal. As we go to press, serious
allegations have been made in the media of fraud and
corruption underpinning the decision to use this device.
On another front, we are considering the lawfulness of
a decision taken by the Department of Health in August
2011 to stop providing formula feed to all HIV-positive
mothers in favour of exclusive breastfeeding.

SECTION2T, THE NSP AND SANAC

Although the transition from the ALP to SECTION27 in-
volved a broadening of our mandate, it did not mean an
end to our work on HIV. For years to come, HIV will re-
main the single greatest challenge to the health system in
South Africa, presenting a range of issues. As a result, HIV
has remained a major focus of our work, taking up to 60%
of our time. As this reports shows:

e  SECTIONZ27 continues to use the law successfully to
deal with rights violations in employment and access
to health care services; and

e Through our co-ordination of BEMF, closer attention
is being paid to the financial sustainability of the ARV
programme.

However, rather than just dealing with these issues on a
case-by-case basis, we have sought to raise their profile
through our close involvement (again) with the writing
of the five-year National Strategic Plan (NSP) on HIV &
AIDS, STIs and TB, 2012-2016. This has yielded some
successes:

e In early 2011, for example, the South African Na-
tional AIDS Council (SANAC) and the Ministry of
Health accepted an important principle — that the
NSP should be fully costed and budgeted. This led to
the establishment of a task team to cost and budget
the NSP in which we participate.

e Similarly, we have attempted to transfer what we
have learnt about the failure to implement the human
rights priority areas of the current NSP into a much
more compact and focused set of interventions in the
new NSP’s strategic objective on law, human rights
and access to justice.

Finally, throughout this period we have continued to play
an active role in SANAC. Unfortunately, as SANAC has
grown in social and political legitimacy, it has generally
decreased in its effectiveness. Much time and effort has
gone into trying (unsuccessfully) to remedy and reverse
this. There are a number of reasons for this:

e  SANAC's secretariat has performed poorly and has
not been accountable for its actions or finances.
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e Most government departments are still disengaged
from HIV; this has been less evident because of the
larger-than-life Motsoaledi.

e The 19 civil society sectors vary largely in their ef-
fectiveness and degree of representivity: a few sectors
—such as the Children’s Sector — are genuinely repre-
sentative, drawing a wide range of organisations into
their activities; but on the other hand, there has been
political tolerance of sectors and organisations that
are nothing more than a handful of individuals taking
advantage of a ready platform, air tickets and hotel
stays. Most of the sectors lie somewhere in between.

A major restructuring of SANAC is now being investigat-
ed, partly on the basis of research and recommendations
made by the ALP more than two years ago. It is expected
that the restructuring will take place in early 2012.

SECTION2T AND THE RIGHT T0 BASIC
EDUCATION

After a decade of neglect, the Department of Health is ac-
tively working with civil society to fulfil its responsibilities.
But the state’s approach and attitude to the realisation
of socio-economic rights is far from consistent. Under
the whip of TAC, the Department of Health learnt a hard
lesson about how the Constitution frames its duties. But
the same cannot yet be said of the Department of Basic
Education, which presides over an enormous crisis in the
education system, making some black people even look
back fondly to the education they received under apart-
heid.

The right to basic education is found in section 29 of the
Constitution, so the reader might be forgiven for wonder-
ing if SECTION27 has developed mission-creep by its in-
volvement in this area! Not so. There are two reasons for
our limited work on the right to basic education.

At the outset it was to support Equal Education, a Khay-
elitsha-based organisation that is pioneering a nascent so-
cial movement of learners and parents. Like SECTION27
and TAC, Equal Education builds its campaigns by popu-
larising the constitutional right and combining research
and movement building with campaigns to reform the
education system. As described in this report, we have
provided legal support to a number of these campaigns
and to Equal Education’s members.

But more importantly, educational attainment is a social
determinant of health, as well as a vital foundation for in-
formed “citizen” engagement and activism. For example,
research has shown that educational attainment is linked
to risk of HIV infection; young people who leave school
early or have poor educational outcomes are more likely
to be infected with HIV.
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For these reasons, SECTION27 intends to continue with
focused research and interventions on basic education.
In early 2011 we published a detailed memorandum on
the meaning of the right to basic education, drawing from
international jurisprudence and policy, as well as from lo-
cal sources. It is clear from this report that government
is failing dismally to do what is required of it by the law.
Future litigation concerning this failure seems inevitable.

SECTION2T, BUILDING CIVIL SOCIETY AND
FIGHTING CORRUPTION

SECTION27 describes itself as a catalyst for social jus-
tice. Access to ARV treatment and health care services
are issues of social justice. They are also part of a broader
social justice agenda that is being pursued by parts of
government and civil society. Ultimately the rights in sec-
tion 27 will only be fulfilled if this agenda is successful.
This means that being part of a broader social movement
for justice, and persuading it to utilise the Constitution at
the heart of its advocacy, is essential.

SECTION27 has worked well in this regard. In October
2010, we co-hosted a civil society conference with the
TAC and COSATU to discuss a shared campaign agenda.
Because of its paranoia, or perhaps guilty conscience on
matters of social delivery, the ANC reacted angrily to this
conference accusing us of wanting to establish a new po-
litical party. The conference declaration suggests no such
thing.*

One of the resolutions of the conference was the decision
to research and write the activist's guide to local govern-
ment, which was done in partnership with three organisa-
tions and endorsed by more than ten others. Similarly,
following the President’s nomination of Justice Mogoeng
Mogoeng as the new Chief Justice, we worked in our own
name as well as on behalf of the Sonke Gender Justice
Network, the Leshian and Gay Equality Project and TAC
in publicly raising concerns regarding his suitability for
elevation to the highest judicial office in the land.

SECTIONz27 has worked with partners to establish
Corruption Watch, an independent anti-corruption
organisation, launched in January 2012.

corruption
watch



SECTIONz2; has provided legal support to Equal Education, which is mobilising learners, teachers and parents to

demand quality basic education, including libraries in all schools. In March 2011, over 10,000 learners in Cape Town

marched to call for minimum norms and standards for schools. But the Department of Basic Education continues to

resist this demand.

But perhaps the most important innovation has been the
work undertaken to establish an independent anti-corrup-
tion organisation that will be launched in January 2012
under the name Corruption Watch. Corruption Watch has
its origins in a request made by Zwelinzima Vavi in mid-
2010 for SECTION27 to advise on how best to process
evidence and allegations of corruption that Vavi was re-
ceiving in his capacity as COSATU’s General Secretary.

Over the past year, government's failure to tackle corrup-
tion (for a host of reasons) has become an issue of almost
as much concern to people in South Africa as the fail-
ure to deal with HIV was a decade before. Again, by one
means or another, the issue has also been tied to the law
and the Constitution, directly connected with the failure to
better the quality of people’s lives.

In its groundbreaking judgment in Glenister, for example,
the Constitutional Court links the state’s duty to set up an
independent anti-corruption unit to its duty to fulfil the
rights in the Bill of Rights:

The state‘s obligation to “respect, protect, promote
and fulfil the rights in the Bill of Rights” thus
inevitably, in the modern state, creates a duty to
create efficient anti-corruption mechanisms.®

Although initiated by Vavi, as a result of work done by
SECTION27 and others, Corruption Watch has been set

up and registered as an independent not-for-profit com-
pany with a number of high profile board members who
are people of integrity. It has appointed a Chief Executive
Officer and established offices; one of its first focus areas
in 2012 will be on corruption in the public and private
health sectors. Thus the wheel comes full circle!

LOOKING FORWARD

Much of what is happening in South Africa today could be
considered part of the “ordinary” turbulence of a transi-
tion to democracy. 300 years of inequality and disadvan-
tage cannot easily be wiped away. In addition the global
and local economic crises exacerbate social inequality.
But the South African government is not let off the hook
by this. It could and should have achieved much more.

In this context civil society is vital. Health is essential
to democracy and section 27 is essential to health. An
unhealthy population is disempowered economically as
well as politically. But South Africa also has some unique
characteristics. 1.5 million people are directly dependent
on the state for daily medicines that keep them alive. In
the next three years, this number should grow to over
three million. This makes SECTION27 essential. There is
no going back.
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URGANISA TIONAL REPUR T

Even before it existed, SECTION27 — or at least its name
— was creating waves. In rejecting a simple request by
the AIDS Law Project (ALP) to reserve the name, the
erstwhile Companies and Intellectual Property Registra-
tion Office (CIPRO) — now the Companies and Intellectual
Property Commission — noted that the name could not
be approved because it “connote[s] governmental patron-
age”, was “calculated to cause damage” and was “more-
over misleading and undesirable.” In our view, CIPRO had
no legal basis to reject the name.

Following an unsuccessful internal appeal, court papers
were drafted, served and filed. Within three days, the
then Registrar of Companies offered a settlement proposal
in terms of which he agreed to reserve the name as re-
quested. The case was withdrawn and SECTION27’s life
began.

Significantly — and in a similar vein — in late 2011 SEC-
TION27’s right to act in the public interest was again
questioned. This time, pharmaceutical company Adcock
Ingram, tried to lodge an objection by suggesting that
we were not entitled to represent the Medicine’s Control
Council (MCC) in defence of its statutory and constitution-
al obligations. This objection, however, appears to have
been withdrawn.
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INTRODUCTION

LAUNCHING SECTION2T

Speaking at SECTION27’s launch conference on 7 May
2010, Zwelinzima Vavi noted that SECTION27 — togeth-
er with other similar organisations — would “open up a
new chapter in civil society struggle”. Vavi, the General
Secretary of the Congress of South African Trade Unions
(COSATU), “appealled] to the media ... to publicise ini-
tiatives like the SECTION27 campaign which tackle the
challenges facing the majority of South Africans.”

In his view, the organisation would “build on the success-
es achieved by the [ALP] and the [Treatment Action Cam-
paign (TAC)] in using section 27 of the Bill of Rights and
other laws, combined with mass mobilisation, to bring
about the transformation of our approach to HIV/AIDS.”
He added: “Now we can use that experience to broaden
our outlook and use the same strategies to start to trans-
form our whole healthcare system and all other areas of
our social life.”

Amongst others, speakers at the launch conference also
included former Chief Justice Arthur Chaskalson, South
African Human Rights Commission (SAHRC) Deputy
Chairperson Pregs Govender, TAC Secretary-General
(and SECTION27 chairperson) Vuyiseka Dubula, Justice
Dhananjaya Chandrachud of the Bombay High Court,



Northern Ireland political and human rights activist Ber-
nadette Devlin McAliskey, and Anand Grover, the UN Spe-
cial Rapporteur on the Right to the Highest Attainable
Standard of Health.

It brought together activists, legal professionals and civil
society organisations for a two-day discussion on the state
of constitutionalism, human rights and the rule of law in
South Africa. With a particular focus on the role that ac-
tivists, legal professionals and civil society organisations
could play in the continued struggle for the realisation of
equality and dignity in South Africa, the launch confer-
ence provided the backdrop for the transition from the
ALP to SECTION27.

WORK AREAS

Since its inception, SECTION27 has focused on six areas
of work:

e |Implementation of the national HIV & AIDS and STI
Strategic Plan for South Africa, 2007-2011 (“the
NSP");

e Reform of the public and private health systems;

e Determinants of health: improving access to quality
education, food and social assistance;

e  Constitutionalism, good governance and the rule of
law;

e Partnerships: locally, regionally and internationally;
and

¢ Organisation strengthening.

SECTION27 builds on the foundations laid by the ALP.
Even with an expanded mandate, it has managed to re-
tain a focus on HIV; that has now been expanded to in-
clude TB. In addition, SECTION27 has built on the ALP’s
broader work on access to health care services. As our
prospectus notes, the organisation “recognises that the
realisation of all rights — and socio-economic rights in par-
ticular — is fundamental to sustainable progress in reduc-
ing new HIV infections and ensuring sustained access to
treatment.” While some work areas are new, most have
their origins in the ALP.

DETERMINANTS OF HEALTH

Whilst recognising the need to work on the key deter-
minants of health, including access to quality education,
food and social assistance, SECTION27 is also mindful
of expanding its workload too quickly. During the peri-
od under review, its work in this new area of focus has
largely been limited to the right to basic education. That

Lefa Thlame, Anand Grover, Adila Hassim,
S’khumbuzo Maphumulo and George Bizos at
the SECTIONz2y launch conference

said, some work has been done in relation to social assis-
tance: in April 2010, for example, we made written and
oral submissions to Parliament on the Social Assistance
Amendment Bill, 2010.!

Both submissions focused on three issues: an appropri-
ate and clear definition of disability; a simplified appeal
process; and the introduction of timelines in respect of
the appeal process. Neither of our first two concerns was
addressed: the existing definition of disability was left un-
touched; and an additional internal appeal process — a
“reconsideration by the South African Social Assistance
Agency (SASSA)” — was retained.

Our concerns regarding the appeal process and timelines,
which were expanded upon in a February 2011 written
submission on draft regulations issued in terms of the
amended Social Assistance Act, were taken on board.
Not only do the published regulations adopt much of the
suggested language relating to timelines, but they also
deal with a number of our concerns regarding the rule of
law. In addition, a key recommendation on the powers of
the appeal tribunal — that it not only be able to uphold or
dismiss SASSA decisions but also have the power to vary
them — was also accepted.

ORGANISATION STRENGTHENING

As already indicated, SECTION27 has a dedicated focus
on organisational development and strengthening in addi-
tion to its substantive areas of work. Over the course of
its first 20 months of existence, SECTION27 has had to
address a number of challenges in this area, including the
pending withdrawal of its core funder at the end of 2011
and weaknesses in its administration department. At the
time of going to print, SECTION27 had secured sufficient
funding to operate at full capacity in 2012; work is ongo-
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SECTION?2;’s all-female legal team is: Umunyana Rugege, Agnieszka Wlodarski, Nikki Stein, and Adila Hassim.

ing in relation to 2013, including a strategy that seeks
to explain to companies and individuals why they should
“invest” in the organisation.

In terms of capacity to run its substantive work areas,
SECTION27 continues to grow: it now employs four at-
torneys (three of whom are women) and a dedicated re-
searcher on budget and expenditure monitoring. It has
also expanded its internship programme: in addition to
interns and a fellow from Students for Law and Social
Justice (SLSJ), SECTION27 ordinarily hosts at least two
international interns each year. During the period under
review, we hosted eight interns/volunteers from the Unit-
ed States and Canada, all of whom sourced their own
funding. Our partnership with SLSJ is discussed in more
detail below.

As was the case with the previous period under review,
SECTION27 has continued to receive tremendous support
from its board of directors. Not only was the board strong-
ly supportive of the shift from the ALP to SECTION27,
which included a significant broadening of the organisa-
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tion's mandate, but all of its members have remained ac-
tively engaged in the organisation’s substantive work. In
addition, the board has worked closely with the Executive
Director on a range of administrative matters. We thank
them for their continued support and engagement.

ADDITIONAL REPORTING

The narrative of this report only focuses on key highlights
of SECTION27’s five substantive areas of work. Addi-
tional reporting is contained in the appendices, which
— amongst other things — provide a summary of litiga-
tion conducted and legal services provided, and list SEC-
TION27’s written submissions and its employees’ publi-
cations. In addition, members of staff collectively gave
over 238 presentations during the period under review,
including plenary addresses at prestigious conferences
such as the 18" Conference on Retroviruses and Opportu-
nistic Infections (CROI) and the 5" Southern African AIDS
Conference. A full list of these presentations is available
upon request.



IMPLEMENTATION OF THE NSP

Over the period that is the subject of this review, SEC-
TION27's work in this area has expanded in three ways:
first, it now includes a particular focus on TB; second,
much attention has been placed on the successor to the
NSP: the National Strategic Plan for HIV & AIDS, STls
and TB, 2012-2016 (“the NSP 2012-2016"); and third,
it now has a dedicated focus on costing, budgeting and
expenditure monitoring.

STRENGTHENING THE SOUTH AFRICAN
NATIONAL AIDS COUNCIL (SANAC)

SECTION27 has sought to strengthen SANAC in three
ways: first, through participation in a range of SANAC
structures; second, by working to build capacity within
civil society organisations and sectors who participate in
SANAC structures; and third, by working with the SANAC
secretariat, the South African National AIDS Trust (SAN-
AT) and others to restructure the organisation and address
concerns relating to its legal status. Amongst others, the
following were achieved:

e Amendment of SANAT's trust deed to facilitate its
proper functioning; this was done in collaboration
with Webber Wentzel Attorneys.

e Hosting (with HIVSA) of an activist dialogue in Sep-
tember 2010 that paved the way three months later
for the establishment of a civil society task team
entrusted with the responsibility “to develop a draft
HIV and TB prevention roadmap/strategy and a com-
prehensive joint national communications plan”; in
March 2011, the task team'’s recommendations were
accepted.

e Agreement with the SAHRC on an expanded role for
the Chapter 9 body in respect of the human rights
and access to justice objectives in the current and
future NSP.

NSP 2012-2016

The NSP 2012-2016, which was launched on World
AIDS Day (1 December 2011), will come into effect on
1 April 2012. Further work needs to be done on depart-

mental and provincial operational plans before implemen-
tation can begin at the start of the next financial year. At
the time of going to print, this work had already started,
with many provinces already quite advanced in the devel-
opment of their plans.

SECTIONZ27 has played a central role in the development
of the NSP 2012-2016. Aside from Mark Heywood's in-
puts in his capacity as deputy chairperson of SANAC, we
have played a role — as part of the writing team — in the
conceptualising, drafting and costing of strategic objective
4 (“S04”) on law, human rights and access to justice.

Just days before the plan’s launch, however, SECTION27
became aware that all but a page-and-a-half of SO4
had been removed after Cabinet's consideration of the
SANAC-approved version. Eleventh-hour interventions by
the Minister of Health and the Deputy President, at Hey-
wood’s insistence, managed to reinstate much — but not
all — of SO4. At the time of going to print, civil society
sectors represented at SANAC were considering how best
to address concerns arising from Cabinet's intervention.

Before joining the writing team, SECTION27 made two
public submissions on Draft Zero (the initial consultation
document): the first on what an NSP should address, and
the second on costing and budgeting. With TAC, SEC-
TION27 also co-hosted an important civil society and ex-
pert consultation on TB, the published outcome of which
informed TAC’s public submission on Draft Zero.

COSTING, BUDGETING AND EXPENDITURE
MONITORING

The ALP’s final review dealt in some detail with health
budgeting and expenditure monitoring. In particular, it
referred to the establishment of — and the ALP’s role in
— the Budget and Expenditure Monitoring Forum (BEMF);
it also provided some detail on the forum’s first two meet-
ings: 21 August 2009 and 5 February 2010.2 While
BEMF’s mandate extends beyond HIV and TB, the two
closely-related epidemics are the focus of its activities.

During the period under review, SECTION27 not only ex-
panded its focus in this area of work, but also worked to
strengthen BEMF:3
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e The third BEMF meeting, which was held on 21
May 2010, considered what civil society could do
to ensure that budgeting processes — at national and
provincial spheres of government — result in the ap-
propriate allocation and use of financial resources to
address health needs.

e The main purpose of BEMF’s fourth meeting, held
on 12 November 2010, was to receive a briefing on
and consider the contents of the Integrated Support
Team (IST) reports, which describe crisis situations in
the national Department of Health (DoH) and seven
provincial health departments.*

In early 2011, SECTION27 appointed a full-time member
of staff tasked, amongst other things, with coordinating
BEMF. A further meeting of the forum, which was held
on 1 April 2011, considered the budget crises in health in
two provinces: the Eastern Cape and Gauteng. A strategic
planning meeting for BEMF’s founding members followed
on 15 July 2011.

Since then, much emphasis has been placed on prepara-
tions for the final BEMF meeting of 2011: a focus on
costing, budgeting and financing in respect of the NSP
2012-2016. The key points of discussion and findings
of this meeting, which took place on 21-22 November
2011, are listed below:

e The National AIDS Spending Assessment (NASA)
showed that South Africa spent more than R13 bil-
lion on the response to HIV and TB in 2009/10;
while expenditure is on the increase, it is inequitably
spread — those provinces with the highest incidence
rates are often spending the least per person with
HIV.

e Provincial departments of health have consistently
underspent on allocations for HIV programmes over
the last three years; poor financial management,
which results in unauthorised and irregular expen-

diture, is compounding this poor spending perfor-
mance.

e FEven though the costing of the NSP 2012-2016 has
been the most complete to date, full funding of the
response to HIV & AIDS, STls and TB will require
detailed costings of all provincial operational plans;
these costings must be integrated into national and
provincial budget processes to ensure that allocations
are based on achieving the agreed-upon targets.

e Funding for all social sector services, including
health, is going to be severely constrained over the
next three years due to the impact of the global eco-
nomic crisis; while provision is being made to ensure
that sufficient resources are being made available for
the response to HIV in South Africa, this will not be
the case in the rest of the region (given the Novem-
ber 2011 announcement by the Global Fund to Fight
AIDS, Tuberculosis and Malaria that it does not have
the funds for Round 11).

e Qvercoming the funding crisis will require a shift in
the way in which we invest in health generally and
HIV more specifically.

Outside of BEMF, SECTION27 has expanded its own
costing, budgeting and expenditure monitoring work.
Amongst other things, this included —

e Analyses of provincial health budgets for the financial
year 2010/11 in Gauteng and the Eastern Cape;

e Access to information requests for the IST reports
(which were published in September 2010 after be-
ing leaked)® and provincial business plans relating to
the HIV Conditional Grant;

e Engagement with portfolio committees on health in
the Gauteng and Eastern Cape provincial legislatures;
and

TAC and SECTION2; marched on the Gauteng Department of Health and Social Services on 12 December 2011 to
deliver a memorandum to the MEC for Health calling for urgent action to address the crisis in the National Health
Laboratory Service (NHLS).
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e Participation in the NSP 2012-2016 costing team,
focusing on SO4 dealing with human rights and ac-
cess to justice.

LITIGATION AND LEGAL SERVICES

SECTION27’s litigation and legal services work has re-
tained a distinct focus on HIV. In addition, it has also
started to focus more on TB. What follows below are short
descriptions of four key matters in respect of which sig-
nificant work was done. While they are not necessarily
representative of the type of HIV/TB-related matters that
are ordinarily brought to our attention, they do provide an
indication of the breadth and complexity of the work.

Allpass v Mooikloof Estates (Pty) Ltd t/a Mooikloof
Equestrian Centre 2011 (2) SA 638 (LC) at para-
graph 60

Judgment in this matter, which was first brought to the
ALP’s attention in October 2009, was handed down on
16 February 2011. In her decision, the Labour Court's
Justice Bhoola found that Mr Allpass’s dismissal — from
his job as a horse-riding instructor — had been on the
basis of his HIV status and was therefore automatically
unfair. He was awarded compensation of twelve months’
remuneration, “reflecting both restitution as well a puni-
tive element for unfair discrimination on the grounds of

his HIV status.”” The employer was also ordered to pay
all his legal costs.

The case was important for a number of reasons: it
showed that despite a protective legal framework, unfair
discrimination continues to bedevil the response to HIV;
it highlighted the importance of focusing on smaller, or-
dinarily non-unionised, workplaces where rights abuses
often go unchallenged; and it showed how employers
may go to great lengths to cover up the real reasons for
dismissal. In this matter, the employer — at a late stage —
suddenly latched onto Mr Allpass’s allergy to penicillin as
a reason why he could not do his job.

The penicillin defence moreover confuses inherent
and essential job requirements. | am therefore in
agreement with the applicant’s submission that
the penicillin defence was “a thin veil” designed to
disguise the real reason for the dismissal. ... ltis
clear when regard is had to the chronology preced-
ing the trial that the applicant is correct in assert-
ing that the penicillin defence was a response to
its expert witness notices listing eminent medical
experts and HIV clinicians who would testify that
the applicant was essentially healthy despite living
with HIV and was more than capable of perform-
ing all work-related tasks.®

An article in The Times, shown below, reported on the Gary Allpass matter.

6 The Times Thursday December 212010 NEWS

HIV man takes a brave stand

Allpass given six
months to live
— 18 years ago

SALLY EVANS
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DEFIANT: Gary Allpass, who was allegedly dismissed for being HIV positive, at the Johannesburg Labour Court where be's taken his
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While Webber Wentzel Attorneys represented Mr Allpass,
SECTION27 played a key role in the matter: Adila Has-
sim joined Warren Bank as co-counsel, taking responsi-
bility for key aspects of the case including the medical
evidence; and SECTION27 provided additional research
assistance. In her order, Judge Bhoola noted that “this
court is indebted to the AIDS Law Project for its assis-
tance.” At the time the case was launched, SECTION27
had yet to be established.

IE / Bonitas®

SECTION27 has become increasingly aware that despite
the monthly premiums paid by members, some medical
schemes try to narrow the scope of the benefit options
they offer when it comes to processing claims. This may
be done, for example, by improperly imposing late joiner
penalties and waiting periods, failing to cover prescribed
minimum benefits as required by law, or — as happened
in this case — by mischaracterising claims so that they fall
outside benefit options.

It was with these concerns in mind that SECTION27
agreed to represent |IE against Bonitas Medical Scheme.
On 3 May 2011, IE was refunded thousands of rands that
he had previously been forced to pay out-of-pocket for
an HIV-related surgical procedure that should have been
covered under his benefit option with Bonitas. The refund
was made only after SECTION27 intervened and threat-
ened to litigate against Bonitas on IE’s behalf.

Dear Umunyana,

Thank you and your team for all your support and
intervention throughout this gruelling ... process. |
am happy and proud to have been part of this pro-
Cess.

As you mentioned, | hope that this will inspire
and motivate others who may become the victims
of such unfair and [non]-transparent treatment by
these large corporations. Some of us have the privi-
lege of having the time and resources to challenge
but there are thousands of others who are being
trampled upon because they don't. ...

Regards,
[IE]

Umunyana Rugege
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Ndlovu Care Group / National Health Laboratory
Service (NHLS)

In March 2011, the Ndlovu Care Group approached SEC-
TION27 for assistance regarding the imminent closure of
a decentralised laboratories pilot project run at three sites
in Limpopo and Mpumalanga. Ndlovu has an impressive
track record in the provision of quality health services to
rural communities in the two provinces since 1994. The
pilot project — which was to run from 1 April 2010 to 31
March 2011 — had been initiated between the NHLS and
Integrated HIV Solutions (IHS), a non-profit company. In
terms of the project, IHS would manage three decentral-
ised HIV monitoring laboratories.

The decentralised laboratories were designed to act as
sub-provider sites to the NHLS, with decentralisation al-
lowing for certain tests to be processed more efficiently
and results therefore being provided within a much short-
er turnaround time. In addition, decentralisation would
reduce the risk of exposing blood samples to adverse con-
ditions inherent in having to transport them to the clos-
est centralised laboratories, often hundreds of kilometres
away. Importantly, the services would be provided at the
same cost as the NHLS’s own centralised services.

Following SECTIONZ27’s intervention, an agreement was
reached between all relevant parties in terms of which
the pilot programme would continue to operate and — at
a later date — be assessed properly before any decision on
its future was taken. In particular, it was agreed that Ndl-
ovu would contribute towards the evaluation team'’s terms
of reference and participate in the evaluation itself. At the
time of going to print, SECTION27 had not been informed
of any further developments.

MR / Al Jazeera English (AJE) / State of Qatar®

SECTION27 is acting on behalf of MR, a senior South
African journalist who was arrested and incarcerated in —
and deported from — Qatar solely on the basis of his HIV
status; he also lost his job as a Senior Editor with AJE.

In summary, the facts are as follows:

e Two months after MR’s arrival in Qatar, he was sent
for a battery of medical tests. He was not informed
which tests in particular were being conducted. He
was also not informed of the results of any of these
tests.

e One month later, having still not received the results
of his blood tests, he underwent blood tests at his
own expense at a private clinic. When he returned for
his results later that evening, he was chased off the
clinic premises by clinic staff and security guards.

e The following day MR was called to a meeting at
AJE's offices. On his arrival, he was ordered to get



into a car and driven to the Doha Prison, where he
was detained in a crowded cell. He was forced to
undergo a full medical examination, including a full
body search, in front of the other prisoners.

e After his release from the Doha Prison, he was or-
dered to leave Qatar within 48 hours, failing which
he would be arrested. He was also informed that his
employment contract had been terminated.

e On his return to South Africa he discovered that he
has HIV, and that his HIV status was the reason for
his degrading treatment.

For various reasons, in particular the fact that the im-
pugned conduct of various state officials and AJE is ex-
pressly authorized under Qatari law, the only available
legal option is to seek the intervention of the International
Labour Organization (ILO).

At the time of writing, SECTION27 had informed Qatar
and AJE of its intention to request the South African del-
egation to the ILO to lodge a complaint regarding the al-
leged violation of Qatar’s international law obligations.
After Qatar and AJE failed to respond, SECTION27 went
public. In addition, SECTION27 has secured the support
of UNAIDS, TAC, COSATU, its affiliates the Communica-
tion Workers Union and the Broadcasting Electronic Me-
dia and Allied Workers Union, and the Media Workers’
Association of South Africa. The matter is ongoing.

MEMORANDA, OPINIONS AND RESEARCH

SECTION27 continued to conduct research and draft
memoranda and legal opinions on a range of HIV/TB-relat-
ed matters. In part, the work was conducted to establish
whether there is a need or basis for litigation; in addition,
some of the work was undertaken to ensure that appro-
priate HIV/TB-related interventions and programmes are
insulated from legal attack. Some of the issues researched
during the period include:

e Memoranda and legal opinions

—  Legality of neo-natal circumcision;

Despite advertisements such as the one below,
SECTION?27 has received reports of unfair
discrimination in the insurance industry

— Various aspects of HIV counselling and testing
(HCT) relating to school learners; and

— Legal and human rights considerations relating
to the use of blood and blood products by people
with HIV.

= Legal research

— Unfair discrimination in the insurance industry,
which remains an area of concern that has to be
addressed urgently; and

—  Medical scheme coverage, including medicines
and health services for TB and renal failure.

TEACHING AND TRAINING

On top of the teaching and training that is mentioned later
in the section on partnerships, SECTION27 was regularly
called upon to present on a range of HIV-related and other
human rights issues.

In addition, SECTION27 continued its teaching relation-
ship with the Wits School of Law. However, instead of
only offering its course on HIV/AIDS and the Law to stu-
dents, 2010 saw the introduction of a certificate course.
That course, offered in partnership with the School’s Man-
dela Institute, was also run in 2011.

Covering a wide range of topics, including basic science
and epidemiology, politics, HCT, unfair discrimination,
access to health care services and the criminal law, the
course was conceptualised, coordinated and taught by
SECTION27. Guest lecturers included the Southern Afri-
can HIV Clinicians Society’s Professor Francois Venter and
Constitutional Court Justice — and ALP founder — Edwin
Cameron. While there was greater interest in and a dem-
onstrated need for the course, much more needs to be
done to ensure that the course reaches a wider audience.

SECTIONz2; taught the Certificate Course on
HIV/AIDS and the Law at the University of the
Witwatersrand in July to October 20r1.
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REFORM OF PUBLIC AND PRIVATE

At the heart of SECTION27’s expanded mandate is its
work on the constitutional right to have access to health
care services and the obligations the right imposes on the
state regarding its progressive realisation. Central to this
work is a focus on public and private health systems; in
particular, the manner in and the extent to which they
should be strengthened and/or reformed to increase ac-
cess to health care services in accordance with the Con-
stitution’s promise.

While public debate may have been dominated by the
move towards a system of National Health Insurance
(NHI), SECTION27’s focus during the period under review
was somewhat broader. In addition to this developing
area of work, the organisation also focused on numerous
aspects of public and private health care that will have
to be addressed to facilitate the introduction of NHI. For
SECTION27, this work will contribute towards the build-
ing blocks of a unified national health system.

SECTION27’s ongoing work on NHI has focused on two
initial outcomes: first, consulting with partner organisa-
tions to develop a consensus position; and second, pre-
paring a submission to the DoH on the Green Paper on
NHI. The Green Paper was published for public comment
on 12 August 2011.

SECTION27 first met with the TAC, the Rural Health Ad-
vocacy Project (RHAP) and the Rural Doctors’ Association
of Southern Africa (RuDASA) to plan a broader civil soci-
ety consultation. That meeting, which was co-hosted by
the four organisations on 7 October 2011, resulted in the
formation of a civil society NHI coalition.

In addition, SECTION27 began work on a written sub-
mission on the Green Paper, the primary aim of which
is to strengthen the forthcoming White Paper and ensure
that a reasonable policy on NHI can ultimately be adopted
and successfully defended (if, and probably when, chal-
lenged). The submission addresses the following substan-
tive issues:
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HEALTH SYSTEMS

e The apparent absence of evidence in relation to key
conclusions;

e Vagueness and lack of any detail about the benefit
package;

e The possible exclusion of asylum seekers and un-
documented migrants from NHI services, as well
as a concern regarding the health rights of refugees
as contemplated by the Refugees Act 130 of 1998,
as amended by the Refugees Amendment Act 33 of
2008 (which has yet to be brought into force);

e The vagueness with which the issue of emergency
medical services has been addressed;

e The need for transparency of prices in the private sec-
tor and the importance of a market inquiry;

e The potential for blurred lines between the National
Health Insurance Fund (NHIF) and the national DoH;
and

e The absence of a complaints mechanism with a fast-
track procedure for processing complaints.

Amongst others, the submission makes the following find-
ings and recommendations:

e Conclusions drawn in the NHI policy should be evi-
dence-based and pilot sites should be used to gather
data and evidence.

e The White Paper should provide significantly more
detail on the contents of the “comprehensive benefit
packages”, including what services will be included
in the packages, where the packages will be provid-
ed, in what circumstances each package will apply,
and to whom the package will apply.

e The White Paper must also define key terms such as
“emergency medical treatment” and should provide
clarity on which facilities will offer emergency medi-
cal treatment and how ambulance services will be
addressed.



e The White Paper must recognise that it is in the public
interest to provide health care services to populations
such as refugees, asylum seekers and undocumented
migrants, in particular those services necessary for
preventing and treating communicable diseases.

e A market inquiry into private health care is necessary
to understand how prices are determined in this sec-
tor, and to lay the ground for a policy of reasonable
price regulation.

e The function and overlapping responsibilities of the
NHIF must be clearly delineated from those of the
DoH.

e The White Paper must elaborate on the envisioned
complaints mechanism, providing detail on how us-
ers of health care services will be made aware of the
services to which they are entitled, how they can
access them and how the complaints mechanism
works. Testing of a complaints mechanism should
also be conducted at pilot sites.

REGULATION OF THE PRIVATE SECTOR

The main focus of SECTION27’s work in this area has
been in relation to the regulation of private health service
pricing. Much of this work followed in the wake of the
28 July 2010 decision of the North Gauteng High Court
in Hospital Association of South Africa Ltd and Others
v Minister of Health and Others (“the HASA case”).!! In
that case, Acting Judge Ebersohn reviewed and set aside
regulations purportedly made in terms of the National
Health Act 61 of 2003 (NHA).

As a result this judgment, the Regulations Relating to the
Obtainment of Information and the Process of Determina-
tion and Publication of the Reference Price List and all
related acts — including the determination and publication
of the annual national health reference price list (NHRPL)
— were declared invalid. In essence, this left private health
service pricing completely unregulated. That undesirable
state of affairs continues to persist.

SECTION27’s legal analysis of the judgment revealed that
there were numerous grounds of appeal open to the Min-
ister and his department; none of which, however, would
have been able to bring the NHRPL back to life.? Instead
of noting an appeal, the DoH has focused on regulatory
reform that would abandon the NHRPL concept and put
in its place a statutory Health Pricing Commission. Ini-
tially, much attention was placed on an interim pricing
mechanism; this also appears to have been abandoned.

In SECTION27’s view, there is no quick fix. Recognising
the flaws inherent in the NHRPL concept, as well as the
limited evidence base currently available to the DoH to

regulate appropriately, we have identified the need for a
market inquiry into key aspects of private health care.
Contemplated by section 6 of the Competition Amend-
ment Act 1 of 2009, such an inquiry would help to secure
the necessary evidence; it would also help to identify the
nature and extent of regulation needed.

There is political and institutional support for a market
inquiry into private health care. Indeed, the Minister of
Health has spoken publicly on the issue on a number of
occasions. Promisingly, on 30 December 2010, Business
Day reported that the Competition Commission made a
public announcement of its intention to establish a market
inquiry in 2012.13 But one obstacle remains: the amend-
ment has yet to be brought into force.

As is common with most statutes, Act 1 of 2009 will only
come into operation “on a date fixed by the President by
proclamation in the [Government] Gazette.” The date has
yet to be proclaimed by the President, who would rely on
the Minister of Economic Development for guidance in
this regard. While SECTION27 understands that there are
constitutional concerns with other aspects of the amend-
ment, this does not provide the President with a lawful
basis for failing to promulgate.

[A] power conferred on the President [to bring an
Act into force] ... is a public power and has to be
exercised lawfully for the purpose for which it was
given in the enactment. It could not lawfully be
used to veto or otherwise block its implementation.

Former Constitutional Court Judge Kriegler

Ex Parte Minister of Safety and Security and Oth-
ers: In Re S v Walters and Another 2002 (4) SA
613 (CC) at paragraph 73

[2002] ZACC 6; 2002 (4) SA 613 (CC) at para-
graph 73

ACCESS TO MEDIGINES

SECTION27 has always recognised that access to medi-
cines is dependant on numerous factors, including both
affordability and availability. The Medicines Control Coun-
cil (MCC), as the statutory body entrusted with the control
of medicines and scheduled substances, has a key role
to play in ensuring the availability of medicines of prov-
en quality, safety and efficacy. With this in mind, SEC-
TION27’s Jonathan Berger served on the MCC from June
2009 to December 2011. During the period under re-
view, Jonathan’s work on the MCC included the following:
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e Recommending appointments to the MCC's Legal
Committee, which was established by the Minister
of Health in 2010 on the MCC’s recommendation
(which in turn was made on Berger’s advice);

e  Chairing meetings of the Legal Committee and report-
ing back to the MCC on its behalf;

e Participating in meetings of the MCC and its Execu-
tive Committee;

e Prior to the first meeting of the Legal Committee on
21 January 2011, preparing memoranda and legal
opinions for the MCC from time to time; and

e Providing ad hoc legal advice on MCC-related mat-
ters to the Registrar of Medicines and the MCC's sec-
retariat.

SECTIONZ27 is acting on behalf of the MCC in an internal
appeal brought by Adcock Ingram against the MCC'’s deci-
sion to deregister certain painkillers. In a related matter
that came before the North Gauteng High Court in Preto-
ria on 15 November 2011,* SECTION27 acted on behalf
of the MCC, the Registrar of Medicines, the Minister of
Health and the DG. Interestingly, this was the first time
in its history — including its 17 years as the ALP — that
SECTION27 represented an organ of state in legal pro-
ceedings.

The case concerned ongoing attempts by Adcock Ingram
to sell its products pending the appeal against the MCC's
earlier decision, which was made after the body came to
the conclusion that the risks posed by medicines contain-
ing dextropropoxyphene (DPP) outweigh their benefits. In
particular, it concluded that the drugs may cause seri-
ous damage to heart muscles, inhibiting the heart from
supplying blood to the rest of the body at normal doses,
and deadly heart failure in higher doses. Death seems
to occur before patients can be hospitalized; there is no
antidote.

Concerns over the safety of DPP have previously prompt-
ed stringent drug regulatory authorities, including in the
European Union, the United States and the United King-
dom, to withdraw DPP-containing medicines from the
market. In an attempt to keep the drugs on the shelves,
Adcock Ingram appealed the decision, arguing that the
effect of its action was to suspend the MCC'’s decision.
The MCC disagreed, continuing to implement its original
decision. On 28 September 2011, it finally distributed a
Dear Health Care Professional (DHCP) letter in which the
decision was explained to doctors, pharmacists and other
professionals.

After failing to convince the MCC to withdraw the DHCP
letter, Adcock made an urgent application to the high
court in which it essentially sought two things: first, that
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Gilbert Marcus SC and Adila Hassim after a successful
ruling against Adcock Ingram in November 2011.

it could continue marketing the drugs pending the appeal;
and second, an order compelling the MCC to withdraw
its DHCP letter. The state attorney, purporting to act on
behalf of the MCC and others, entered into a settlement
with Adcock Ingram that allowed the company to con-
tinue selling the drugs. This settlement was made an or-
der of court. The state attorney made this decision in the
mistaken belief that he was authorised to do so.

Not only did the MCC and others not authorise the settle-
ment, but express instructions to oppose the application
had been given to the then head of legal services in the
DoH. In the case of the Minister of Health and the DG,
this instruction was given twice. Once news of the settle-
ment agreement reached the MCC, the Minister and the
DG, a decision was taken to approach the High Court to
rescind the earlier order of court.

Representing the MCC and the other state parties, Gil-
bert Marcus SC and SECTION27's Adila Hassim based
their argument on two main points: first, the MCC was
not legally allowed to settle the matter (and therefore, nei-
ther was the state attorney); and second, the settlement
was manifestly contrary to the interests of the MCC and
the public, being so far-reaching that it required a special
mandate. Counsel also highlighted that the state attor-
ney entered the settlement without any authority to do
so, contrary to express instructions to oppose the matter.



After hearing argument, Justice Bertelsmann ruled in fa-
vour of the MCC and the other state parties. The court’s
decision to rescind the settlement agreement means that
DPP-containing medicines may not be prescribed or sold
pending the outcome of the appeal.'® Importantly, it re-
affirms the MCC's statutory and constitutional duties to
protect public health by ensuring that medicines are safe
and basing its decisions on the available evidence. The
judgment in favour of the MCC and the other state par-
ties rightly places the health and safety of the public over
profits of the pharmaceutical company.

LITIGATION AND LEGAL SERVICES

This section considers four health-related matters in re-
spect of which significant work was done during the pe-
riod under review.

RHAP and RuDASA / Minister of Health / health
unions

With the 2010 public service strike in mind and con-
cerned about the potential impact of a failure of the
state and trade unions representing workers in the pub-
lic health sector to reach agreement, RHAP and RuDASA
approached SECTION27 in June 2011 for legal advice.
In particular, they sought advice on what steps could be
taken to ensure the adoption of a minimum service level
agreement (MSLA) in the health sector. MSLAs may be
concluded in sectors designated as essential, effectively
carving out services that must be provided during any
strike action.

In addition to having consulted widely on the issue, as
well as having commissioned a legal opinion that consid-
ers potential avenues for litigation, SECTION27 sought to
bring the parties together as a first step in overcoming the
impasse. To date, however, the parties have yet to meet.
Despite the fact that there was no public sector wage
strike in 2011, the matter remains somewhat urgent: it
must be resolved in advance of the public sector wage
negotiations in 2012. A failure to do so may result in the
public once again bearing the brunt of inaction.

Report on baby deaths at Charlotte Maxeke Aca-
demic Hospital: access to information request

Following the tragic deaths of six infants on 18 May 2010
at the Charlotte Maxeke Academic Hospital in Johannes-
burg, SECTION27 requested a copy of the report into the
investigation of their deaths.The Gauteng Department of
Health and Social Development's failure to provide us
with a copy of the report was followed by a formal request

for the document in terms of the Promotion of Access to
Information Act 2 of 2000 (PAIA) on 27 July 2010.

Having fully exhausted the procedures contemplated by
PAIA, including an internal appeal, SECTION27 gave the
Gauteng Department one final opportunity on 7 Decem-
ber 2010 to avoid unnecessary litigation. Reason eventu-
ally prevailed and we were provided with a copy of the
report on 18 January 2011, some seven months after
SECTIONZ27 first sought access.*®

The report — which we published widely — raised numer-
ous serious concerns, including the extent to which the
Gauteng Department was adhering to norms and stan-
dards related to human resources and the consequent
overcrowding in public health facilities in the province.
Amongst other things, we called on the Gauteng MEC for
Health and Social Development to implement the recom-
mendations of the panel as a matter of urgency, including
the establishment of an expert Neonatal Advisory Task
Team to advise it on issues of neonatal care.

Vanessa Tanser / Health Professions Council of
South Africa (HPCSA)

This matter concerned an application to the HPCSA on
behalf of Dr Tanser for registration in the category of Inde-
pendent Practice (General Practitioner). Tanser is a Zim-
babwean national and permanent resident; she is married
to a South African, the mother of South African children
and a graduate of the University of Cape Town's medical
school. With her husband, she left South Africa in 1999
when her study permit expired and she was no longer
allowed to work in the country. Although married at the
time, she had not yet applied for permanent residence; as
a result, she was not offered a community service posi-
tion.

Tanser returned to South Africa years later. In terms of
section 24A of the Health Professions Act 56 of 1974,
she was required to render community service at a pub-
lic health facility before she could qualify for registration
to practice. But her personal circumstances would have
made this difficult, if not impossible. In our application,
we therefore requested the HPCSA to recognise her prior
experience and skills in lieu of the required community
service. In this regard, we provided a detailed submission
as to why we were of the view that the HPCSA should
not require Tanser to provide community service as a pre-
requisite for registration.

In September 2010, Dr Tanser received written confir-
mation from the HPCSA that her application had been
successful.

ORGANISATIONAL REPORT 21



Dear S’khumbuzo

As | said on the phone, | had the most amazing
surprise to find that | received written confirmation
of successful registration with the HPCSA in the
category of Independent Practitioner, dated June
7th. Wow.

| give all the credit to you and Jonathan and all the
rest of your team for all your hard work, incredible
patience and unremitting perseverance with con-
tacting and chasing up the HPCSA.

| was so very close to booking a one way ticket
out of here, but this new registration will help to
open up many doors that have been closed to me,
and allow me to make use of the training | have
received to be a doctor. ...

Thank you SO much.

Attached is the letter | received from them and the
certificate of registration.

Best wishes
Vanessa

S’khumbuzo Maphumulo

Independent Community Pharmacy Association
(ICPA) / Government Employees Medical Scheme
(GEMS)

In June 2011, the ICPA contacted SECTION27 for advice
and assistance regarding a GEMS decision to appoint Me-
dipost — a courier pharmacy — as its sole designated ser-
vice provider (DSP) in relation to all chronic medication
scripts. For those GEMS members who chose to make
use of other pharmacies, including the pharmacies that
service their communities, a 30% “co-payment” — effec-
tively a penalty — is payable. In addition to the potential
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impact on community pharmacies, in particular their sus-
tainability, the ICPA raised concerns about the impact on
GEMS members.

In a complaint lodged with the Council for Medical
Schemes on ICPA's behalf in November 2011, SEC-
TION27 argued that “the use of a courier pharmacy for
the delivery of chronic medication does not meet the
standards of care for some prescribed minimum benefits
(PMBs) as required by the [Medical Schemes Act 131
of 1998 (MSA)] and its regulations.” In addition, we ar-
gued that “the quantum of the ‘co-payment’ due in cases
where a pharmacy other than Medipost has been used is
prohibited by the MSA and its regulations”. The matter is
ongoing.

SUBMISSIONS, MEMORANDA AND RESEARCH

SECTION27 continued to make submissions, draft mem-
oranda and conduct research on a range of health mat-
ters. Highlights during the period under review include
the following:

e Following two earlier written submissions, further
input to and legal support for the DoH on draft com-
municable disease regulations;

e Written submissions on —

- The draft National Health Amendment Bill,
2011 (seeking to establish an independent Of-
fice of Health Standards Compliance (OHSC));”

- Draft regulations on hospital categories neces-
sary for the implementation of key aspects of the
NHA;!8

- Draft regulations on tax credits for medical
scheme contributions (seeking to introduce
greater equity);!° and

- The Indian Department of Industrial Policy and
Promotion’s discussion paper on compulsory li-
censing (seeking to give effect to key aspects of
India’s amended Patents Act that increases ac-
cess to medicines).2°

e Research for and the drafting of an internal memo-
randum on emergency medical care, as contemplat-
ed by section 27(3) of the Constitution.



IMPROVING AGGESS
EDUCATION

Section 29(1)(a) of the Constitution
Education.— (1) Everyone has the right-

(a) to a basic education, including adult basic education;

What does the right to a basic education include?

Does it mean just primary or also secondary educa-
tion? Does it mean free education? Does it mean a
proper school with sanitation, a library, textbooks
for all and a computer lab? Does it include a child’s
right to quality instruction by a teacher who is on
the job each and every school day? Does it include
a school nutrition program or free uniforms or trans-
port to school where required?

As can be appreciated, there are no end of profound-
ly important questions that arise in the real world
relating to the constitutional right to “a basic educa-
tion”. Howeuver, it is well beyond the scope of this
paper to take up these matters in any comprehen-
sive way. ... What may be of greater use to readers
... would be to think of the types of questions raised
above as important ingredients that, taken together,
combine to produce an adequate basic education.
Under this view, a learner requires, for example, an
adequate school and an adequate supply of books
and readers; an adequate teacher and an adequate
way of getting to school.

The primary focus of this memo, therefore, will be
to argue that the constitutional obligation imposed
by [section] 29(1)(a) [of the Constitution] is that
the right to “a basic education” = the right to “an
adequate education”. Stated differently, if one’s ed-
ucation is adequate, it is because one has adequate
infrastructure, teachers, equipment and faces no
access barriers.

It is hoped that the legal principles and arguments
presented here regarding the right to an adequate
basic education will be applicable to a full range of
specific issues which groups may want to press and,

10 QUALITY

A school in the East Rand flooded after heavy rains.
SECTIONz2; is investigating cases pointing to the need
for regulated minimum norms and standards for school

infrastructure.

possibly, litigate in the future. That is, whether the
issue is one of infrastructure, textbooks or teachers,
many of the same legal arguments and authorities
relating to adequacy can be brought to bear.

Extract from a research paper on “The Right to an ‘adequate’ and ‘equal’
education in South Africa: An analysis of s. 29(1)(a) of the South African
Constitution and the right to equality as applied to basic education”, a
draft research paper prepared for SECTION27 by Vince Calderhead, a
respected human rights lawyer from Canada.
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SECTION27 has tread somewhat cautiously in this rel-
atively new area of work. While most of the work has
been reactive, either in response to requests from part-
ner organisations and clients or public calls for written
submissions, the organisation has started to develop its
own in-house expertise and to conduct field research. In
particular, ongoing research is focused on the National
School Nutrition Programme and environmental concerns
relating to the conditions of schools.

Vince Calderhead — a Canadian human rights lawyer
who was based at SECTION27 for the first few months
of 2011 - researched and published a memorandum en-
titled “The right to an ‘adequate’ and ‘equal’ education
in South Africa: an analysis of s. 29(1)(a) of the South
African Constitution and the right to equality as applied
to basic education”.?? Commissioned by and prepared for
SECTION27, the memorandum not only considers the
history, nature and scope of the right to basic education,
but also how it — and the right to equality — could be used
to advance education struggles in South Africa.

SECTION27’s partnership with Equal Education, which
is based in and subsequently has a greater focus on the
Western Cape, has given rise to a number of legal service
matters in this area of work. In addition, following the
appointment of a new attorney in September 2011, SEC-
TION27 started to provide legal services to and conduct
legal and field research regarding the rights of learners in
Gauteng; this includes, but is not limited to, their rights
to basic education.

In particular, we have started investigating cases of non-
compliance with minimum norms and standards for
school infrastructure, initially working with two schools In
Gauteng that have been built on unstable dolomitic land.
This poses serious health and safety risks as well as being
an inappropriate learning environment for young children.
We have started to engage the Gauteng Department of
Education to ensure that steps are taken to comply with
these minimum norms and standards without the need
for litigation.

A further area of SECTION27’s focus is the widespread
problem of sexual violence against learners in schools.
Based upon our intervention and experience at Dinoto
Secondary School, it would appear that sexual violence
against girl students by male teachers is endemic in the
basic education system. And of even greater concern is
the fact that there does not appear to be any plan or co-
ordination on the part of the government agencies and
departments (particularly the Police, education authori-
ties and School Governing Bodies) who must collaborate
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to end it.

Western Cape Education Department (WCED) /
Chris Hani Secondary School / KwaMfundo Sec-
ondary School

In early June 2010, Equal Education brought to our at-
tention concerns regarding the lack of key textbooks at a
number of schools in the Western Cape. Two schools in
Khayelitsha — Chris Hani Secondary School and KwaM-
fundo Secondary School — were singled out as the most
problematic.

On 18 June 2010, still officially operating as the ALP, we
sent a letter to the WCED in which we drew attention to
the lack of key textbooks for Grade 12 learners at the two
schools. In particular, we demanded an undertaking from
the WCED that the textbooks would be provided on the
first day of the new school term. In the event that this did
not happen within a week, we indicated that we had been
“instructed to institute urgent legal proceedings ... so as
to secure our clients’ rights.”

After meeting with Equal Education in early July 2010,
the WCED requested that it be given ten days from the
beginning of the school term to address the problem. We
agreed to stay legal proceedings in the meantime. We
subsequently established that insofar as Chris Hani was
concerned, all outstanding textbooks were delivered and
distributed to the learners on the first day of classes. But,
due to circumstances beyond the WCED's control, the
problem was not easily resolved at KwaMfundo.?

Literacy and numeracy testing in the Western
Cape: access to information request

In March 2010, the ALP - acting on behalf of Equal
Education — requested access to the disaggregated lit-
eracy and numeracy testing results in the Western Cape
for Grades 6 and 7 for 2007 and 2009. Prior to making
the formal request in terms of PAIA, Equal Education had
made repeated oral and written requests to relevant of-
ficials of the WCED, without success. Yet within a day
of sending the request, we received an acknowledgement
of receipt from the WCED; and on 9 April 2010, within
the 30-day period, we received the requested information.

Dinoto Secondary Technical School

In November 2011, TAC brought to SECTION27’s atten-
tion allegations of sexual abuse regarding a physical sci-
ence teacher and his Grade 11 learners. We were advised
that the teacher had been forcing learners to enter into
sexual relationships with him: in exchange for sex, he is
alleged to have provided the girls with copies of exam pa-
pers and answers, passing them in Physical Science, and



giving them food and other rewards; those who refuse his
advances are alleged to have been failed and subjected to
severe corporal punishment during class.

We reported this matter to the Gauteng Department of
Education and the South African Council for Educators.
We also reported the case to the police. The teacher has
been placed on precautionary suspension and will likely
be called to a disciplinary hearing by the Gauteng Depart-
ment of Education. If it is established at the hearing that
he has been having sexual relationships with his learners,
he will be dismissed. The charges against him will also
address the allegations of corporal punishment and pro-
viding learners with copies of exam papers and answers
in exchange for sex.

While we are encouraged by these steps, we are deeply
concerned by the conduct of certain members of the South
African Police Service (SAPS). The police have not been
discharging their obligations in ensuring that the matter

is investigated properly, with due regard to the rights of
the learners at the school and the nature of the alleged
offences.

To date, our attempts to have the matter investigated by
a female investigating officer with a thorough knowledge
and understanding of sexual offences legislation have
been unsuccessful. In addition, the SAPS has yet to con-
duct a thorough investigation; we believe that this has a
negative impact on education and health rights, among
others.

We have also received reports that the suspended teacher
is approaching learners in attempts to prevent them from
giving statements against him or assisting in the inves-
tigation in any other way. We have accordingly assisted
some of the learners in securing protection orders and
peace letters against the teacher, to protect them both
during and after the investigation.
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GCONSTITUTIONALISM, GOOD
GOVERNANGE AND THE RULE OF LAW

There can be no gainsaying that corruption threatens to fell at the knees virtually
everything we hold dear and precious in our hard-won constitutional order. It blatantly
undermines the democratic ethos, the institutions of democracy, the rule of law and
the foundational values of our nascent constitutional project. It fuels maladministration
and public fraudulence and imperils the capacity of the state to fulfil its obligations to
respect, protect, promote and fulfil all the rights enshrined in the Bill of Rights. When
corruption and organised crime flourish, sustainable development and economic growth
are stunted. And in turn, the stability and security of society is put at risk.

Moseneke DCJ and Cameron J

Glenister v President of the Republic of South Africa and Others 2011 (3) SA 347

At the core of SECTION27’s work is reliance on the Con-
stitution, the rights in respect of which it imposes duties
on the state to respect, protect, promote and fulfil, and
the ways in and extent to which it regulates the exercise of
public and private power. Put differently, our work on HIV
and TB, the determinants of health and health care more
broadly is reliant on the maintenance of the foundational
values of the Constitution, including supremacy of the
Constitution, an independent and accountable judiciary
and respect for and compliance with the rule of law.

CORRUPTION WATCH

Having been approached by Zwelinzima Vavi — the Gen-
eral Secretary of COSATU - in the third quarter of 2010
for advice on how to deal with numerous allegations of
corruption that were being brought to his and his federa-
tion’s attention, SECTION27 carried out research to look
at what would be required legally to establish an anti-
corruption unit, what the focus of such an organisation
would be and the existing landscape regarding statutory
and non-statutory bodies engaged in this work.

Our provisional recommendations were set out in a
memorandum presented to Vavi. Welcomed by COSATU,
the memorandum was circulated to its national office
bearers and other key organisations. A further meeting
with COSATU and other partners took place in October
2010, resulting in an agreement that SECTION27 and
Cheadle Thompson and Haysom (CTH) Attorneys would
co-ordinate further research. Together with its partners,
SECTION27 continued its work aimed at establishing a
new civil society-managed and run unit — now called Cor-
ruption Watch — to tackle corruption in the public and
private spheres.
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SECTIONZ27 has been part of the core group and has pro-
duced legal memoranda, provided guidance on strategy
and assisted with fundraising. Amongst other things, it
has worked with CTH Attorneys to draw up the Memo-
randum of Incorporation required for the registration of
Corruption Watch as a non-profit company in terms of
the new Companies Act. It has also been part of meetings
with various stakeholders, including the Special Investiga-
tions Unit of the National Prosecuting Authority.

David Lewis, the former chairperson of the Competition
Tribunal, has been appointed as Corruption Watch’s Chief
Executive Officer. A high profile, effective and commit-
ted board was established in 2011. Its members include
Zwelinzima Vavi, Mavuso Msimang, former Constitutional
Court Judge Kate O'Regan, Robert Godsell, David Lewis
(ex officio), Archbishop Njongonkulu Ndungane, SEC-
TION27's Adila Hassim and Mary Metcalfe. Corruption
Watch will launch publicly on 26 January 2011.

One of the first areas of corruption that Corruption Watch
will focus on is health services. To facilitate this, Corrup-
tion Watch and SECTION27 have commissioned research
on corruption in the public and private health sectors,
which will be published in early 2012.

APPOINTING THE CHIEF JUSTIGE

On 3 June 2011, President Zuma met with and informed
the leaders of political parties represented in the National
Assembly about his decision “to retain ... Sandile Ngcobo
in active service as the Chief Justice of the Republic of
South Africa.” Chief Justice Ngcobo was “eligible for dis-
charge from active service” on 14 August 2011, having
served for more than three years as a judge before being



appointed to the Constitutional Court on 15 August 1999.
By June 2011, Ngcobo had been chief justice for less
than two years.

A few weeks earlier, when there was speculation in the
media that his term of office might be extended, the Cen-
tre for Applied Legal Studies (CALS) — the former home
of the ALP — wrote to the President and the Minister of
Justice and Constitutional Development expressing the
view that section 8(a) of the Judges’ Remuneration and
Conditions of Employment Act 47 of 2001 (“the Judges’
Act”) was invalid. CALS warned that if the Chief Justice’s
term of office were to be extended, it would challenge
the validity of the section because it raised an important
question of principle relating to the rule of law and the
independence of the judiciary.

Unsurprisingly, the President’s decision — made in terms
of section 8(a) of the Judges Act — was followed by the
initiation of litigation: CALS joined forces with the Coun-
cil for the Advancement of the South African Constitution
(CASAC) in an application filed in the North Gauteng High
Court, Pretoria. Two other organisations, Freedom Under
Law (FUL) and the Justice Alliance of South Africa (JASA)
filed separate applications in the Constitutional Court.

Eventually, all three cases were heard together — essen-
tially as a single matter — in the Constitutional Court. A
number of friends of the court (“amici curiae”), including
the National Association of Democratic Lawyers (NADEL)
represented by SECTION27, were also admitted to the
proceedings. Unlike the President and the Minister of
Justice, all other parties making submissions before the
Constitutional Court essentially agreed that section 8(a)
of the Judges’ Act was unconstitutional. Some differed on
the grounds for unconstitutionality; others — like NADEL —
differed on the relief that should be granted in the event
the provision was declared invalid.

A unanimous decision of the Constitutional Court declared
section 8(a) of the Judges’ Act unconstitutional and in-
valid, with immediate effect.?*

On 16 August 2011, President Zuma announced that he
had -

initiated the process of consultation by addressing
letters to political parties represented in the
National Assembly as well as the [Judicial
Service Commission (JSC)], advising them of [his]
nomination of Justice Mogoeng Mogoeng as [his]
preferred candidate for the position of Chief Justice
of the Republic of South Africa.®

Many legal activists within civil society had been taken
aback when the JSC had recommended Justice Mogo-
eng for appointment to the Constitutional Court in 2009.
They were even more surprised when he was one of the

four (out of seven) recommended candidates appointed
by President Zuma at that time. His proposed elevation
to the highest judicial office in the country was initially
greeted with much disbelief; this later translated into
shock after initial research started to uncover a series of
problematic judgments raising concerns regarding his at-
titudes towards women and lesbian and gay people.

SECTION27 responded to a call made by the JSC to “the
law bodies ... and other institutions with an interest in
the work of the JSC” to make written submissions “on
the suitability of the [President’s] nominee ... for appoint-
ment as the Chief Justice”. Acting in its own name and
on behalf of Sonke Gender Justice Network (“Sonke”), the
Lesbian and Gay Equality Project (“the Equality Project”)
and TAC, SECTION27 made a written submission to the
JSC on 24 August 2011.2 Largely based on an analysis
of the positions he adopted in five superior court deci-
sions, the submission came to the firm conclusion that
“Justice Mogoeng [was] not suitable for the position of
Chief Justice of South Africa.”

We have no confidence in his ability either to dis-
pense justice in accordance with the values of the
Constitution or in his ability to address the complex
gender questions that arise in the judiciary and in
the legal profession appropriately. The judgments
to which we have referred evidence a patriarchal
attitude to women. We have no reason to believe
that Justice Mogoeng will not exhibit similar patri-
archy in relation to gender transformation in the
judiciary, the legal profession and indeed society
as a whole.

— SECTION27 submission to the JSC, September
2011

In addition to the written submissions, SECTION27’s ac-
tively engaged the media on the issues raised and con-
ducted a “teach-in” for civil society activists and partner
organisations in Cape Town the day before the JSC inter-
view. A few days after the interview, SECTION27, Sonke,
the Equality Project and TAC issued a press release setting
out their views “on how those who participated in the
process were unfairly attacked, how Justice Mogoeng's
responses did little to address [their] concerns and how
the JSC failed to discharge its constitutional mandate.”?

We made our written submission with the trust
that JSC members would approach the interview
properly and with open minds. But as we observed
the interview it became very clear that this would
not happen. Instead of putting our well-reasoned
concerns and questions properly to the President’s

ORGANISATIONAL REPORT 27



nominee, in the manner in which they were raised,
he was congratulated for his “dignified silence” — a
matter which is extraneous to his objective suit-
ability for Chief Justice.

Instead of probing Justice Mogoeng for full an-
swers, several commissioners sought to protect
him by invoking procedure and deflecting attention
away from difficult questions. Several commission-
ers behaved as if they were Justice Mogoeng’s de-
fence counsel, not independent guardians of the
Constitution and the independence of the judicia-
ry. It is important to point out that JSC members,
even if appointed by the President or political par-
ties, are supposed to be independent and impartial
in their assessment of candidates for the judiciary.

— SECTION27 press release, September 2011

After the lengthy interview, which had been broadcast live
on the eNews Channel over two days, the JSC deliberated
on Justice Mogoeng's suitability behind closed doors. A
significant majority of JSC members voted — by way of a
secret ballot — to advise the President that Justice Mogo-
eng was suitable for appointment as Chief Justice. The
President acted on this recommendation and announced
his final decision on 8 September 2011.28

LOCAL GOVERNMENT AND SERVICE DELIVERY

Making local government work: an activist’s guide, a joint
project by SECTION27, TAC, the Socio-Economic Rights
Institute of South Africa (SERI) and Read Hope Phillips
Attorneys, was published in August 2011.% It was written
to empower activists and communities with the knowl-
edge and tools they need to make local government work.

As the guide itself notes, “[ilt shows how to engage gov-
ernment from inside, by participating in formal processes
like budgeting, Integrated Development Planning ... and
elections.” In addition, “[ilt also explains how to influ-
ence government from outside by going public through
complaints, petitions, protest action, the media and the
courts.”

The publication has its origins in the First National Civil
Society / Labour Movement Indaba on Building a United
Strategy for Equality, Social Justice and Service Delivery
held on 27-28 October 2010. Following that conference,
PJ Hope (Read Hope Phillips Attorneys) contacted SEC-
TION27 with a rough proposal on a “booklet / toolkit for
use leading up to the local government elections”.

The first draft was researched and written by Claire Mc-
Neil — a Canadian human rights lawyer — while she was
a volunteer at SECTION27. The editorial team comprised
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representatives from SECTION27, SERI and Read Hope
Phillips. Logistical coordination and administrative sup-
port was provided by SECTION27.

The guide aims to assist activists to —

= Understand local government and what it
should be doing for every community;

= Monitor what local government is doing;

=  Find out what to do when local government
ignores the community or breaks the rules;

= Take action to enforce people’s rights to water,
sanitation, electricity, housing and health; and

= |dentify and find organisations that can help
activists in their work to hold local government
to account.

Since its publication, 15,000 copies have been printed
and over 5,000 copies have been distributed. Linked to
the guide, SECTION27, SERI, Hope Read Phillips and
TAC have started a process to establish greater collabo-
ration between civil society organisations that are work-
ing directly or indirectly on issues of local government.
An initial meeting with other partners in early October
2011 resolved to initiate discussions with more civil soci-
ety groups who have experience in this field. It was also
decided to undertake a preliminary “mapping” of activist
groups organising in local communities.

Together with the LRC, SECTION27 researched and draft-
ed two written submissions on proposed amendments to
the Constitution designed to restructure the judiciary and
pave the way for a new Superior Courts Act:*

e The first submission (13 July 2010), which consid-
ered the draft Constitution Nineteenth Amendment
Bill, 2010 (“the draft 19th CAB”) and — to a limited
extent — the accompanying draft Superior Courts Bill,
2010 (“the draft SCB"), supported the stated goal of
the proposed constitutional amendments: to facilitate
the integration of the judiciary. That said, the submis-
sion raised various concerns relating to the jurisdic-
tion of the Constitutional Court, the terms of office of
its judges and the proposed expanded role of the JSC.

e The second submission (22 July 2011), which con-
sidered the Constitution Seventeenth Amendment Bill
[B6-20111 “the 17th CAB”, focused on two of the
three substantive issues addressed in the previous



submission; the third issue, relating to the terms of In addition, SECTION27 made oral submissions on 3

office of Constitutional Court judges, had been ad- August 2011 to the National Assembly’s Portfolio Com-

dressed prior to the 17th CAB being tabled in Parlia- mittee on Justice and Constitutional Development. At the

ment. time of going to print, the committee had yet to begin
detailed deliberations on the two bills. It remains unclear
when the process will be completed.

“Justice under a tree”, the logo of the Constitutional Court.

The Constitutional Court building displays South Africa’s 11 official languages.
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PARTNERSHIPS: LOGALLY, REGIONALLY
AND INTERNATIONALLY

SECTIONZ27 does not work alone. It is part of a constella-
tion of national and international organisations that base
their activities on the Constitution and the rule of law. In

Sibusisiwe Nxumalo, Adila Hassim, Agnieszka
‘Wlodarski, Metumo Shilongo, and Mluleki Marongo at
the 2011 SLS] National Seminar

addition to providing legal services to many of its part-
ners, SECTION27 also assists in building strategic and
organisational capacity through leadership training, pro-
viding internships for young activists and assisting with
strategic analysis and planning.

LOCALLY

Within South Africa, SECTION27 has continued to part-
ner with TAC on a range of HIV- and health-related mat-
ters. In addition, it has also continued working closely
with a wide range of partners, including SLSJ, RHAP,
the Free State AIDS Coalition, Médecins Sans Frontiéres
(MSF) South Africa, Community Media Trust (CMT), the
J&J Development Trust and others.

SECTION27 now hosts two SLSJ interns every winter. A
recent innovation is the SECTION27/SLSJ Graduate Fel-
lowship programme, which provides an opportunity for a
recent law graduate and member of the student organisa-
tion to work within the organisation for a full year. The first
SLSJ fellow was Metumo Shilongo, an LLB graduate from
the University of Cape Town. As was the case in previous
years, SECTION27 staff participated in and presented at
SLSJ’s regional and national seminars.

The internship opportunity has been a very reward-
ing experience for the both of us and the funding
from the Claude Leon Foundation made this in-
ternship programme possible. On a personal level
it has really exposed us to the profession in a very
practical way, ways that “textbooks and exams”
could never accomplish. We are both very inter-
ested in public interest work, thus this experience
has given us insight as to how a public interest or-
ganisation is actually run, specifically from a legal
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perspective. One of the aspects we are now much
more aware of is that it is important to not only
educate people about their rights, but to mobilise
them about them, which is one aspect we as SLSJ
have neglected and need to strengthen.

We have also grown as individuals, met so many
people that we have developed some brilliant
working relationships with which we will be able to
utilise in our SLSJ work and projects. Most impor-
tantly, the internship has encouraged our activist
work, as we know that we have people backing us
in our fight for legal and social justice and we are
already planning to embark on projects addressing
such issues.

Sibusisiwe Nxumalo and Mluleki Marongo




| was born in Northern Namibia near the Angolan
border, an area which played host to the war of
resistance against apartheid South Africa’s occu-
pation of Namibia. | had the fortune of missing
most of this so-called border war, but | was not as
fortunate in escaping most of its consequences.
Among these consequences was the destruction
of the way of life to which my ascendants were
accustomed as well as the trauma of change and
adapting to a new world.

Formal education became a necessity, for it pro-
vided essential tools to navigate a new world.
Upon completion of secondary school, | obtained
my Baccalaureate Juris degree at the University of
Namibia and after that, | went on to complete my
LLB at the University of Cape Town. It was at the
latter university that | came to learn of and partici-
pate in the activities of SLSJ.

In December 2010, | had the honour of being ap-
pointed the inaugural Students for Law and Social
Justice (SLSJ) fellow at SECTION27. The fellow-
ship gave me an opportunity to spend a year at
SECTION27 as a research assistant upon comple-
tion of my LLB. The aim of doing this was to ex-
pose me to social justice work and to help spur my
professional development.

Being part of some of the litigation matters from
inception has given me a glimpse of the amount of
work and effort that goes into this aspect of legal
practice. | have some familiarity with preparing
briefs for counsel as well as working under pres-

sure to meet strict deadlines for urgent applica-
tions.

The referral work has exposed me to some of the
harsh realities that people go through in their daily
lives. This has demonstrated to me the importance
of social justice work and the difference it can
make in people’s lives.

Metumo Shilongo

Metumo Shilongo, Inaugural SLS] Fellow to
SECTION2;-

In addition to partnering with TAC on a number of sub-
stantive issues and campaigns, SECTION27 has partici-
pated in a range of TAC structures and activities, and has
continued to provide support:

Nonkosi Khumalo remains seconded to TAC in her
capacity as that organisation’s elected chairperson;

In 2010, SECTION27 staff members participated in
TAC’s national and provincial congresses;

Law and human rights training has been provided for
TAC office bearers and activists;

Mark Heywood has remained a member of TAC's Na-
tional Council and secretariat; and

SECTION27 continues to provide legal advice and
support, including in relation to TAC's governance
structure.

REGIONALLY AND INTERNATIONALLY

In this area of work, SECTION27 staff members have
continued to share the organisation’s expertise and sup-
port the work of a range of organisations and international
initiatives. Amongst others, these include the following:

Botswana: legal advice and support for the Botswana
Network on Ethics, Law and AIDS (Bonela), including
in relation to litigation on the provision of ARV treat-
ment to foreign nationals in prisons;3!

Kenya: legal advice and support for the Kenya Legal
& Ethical Issues Network on HIV and AIDS (KELIN),
including in relation to litigation on TB;3?

China: human rights training for a range of organisa-
tions working in HIV and health care, in particular the
Korekata Law Centre in Beijing;

Joint Action and Learning Initiative (JALI): collabo-
ration with a range of international partners on a
proposed Framework Convention on Global Health,
including the hosting of and participation in regional
dialogues with civil society activists in Johannesburg
and New Delhi;
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India: collaboration with the Lawyers Collective in
identifying and preparing summaries of relevant
Southern African cases as part of its project docu-
menting jurisprudence on the right to health globally,
as well as ongoing work with its director — Anand
Grover — in his capacity as the UN Special Rappor-
teur on the Right to the Highest Attainable Standard
of Health;33 and

International advisory / technical assistance struc-
tures: SECTIONZ27 staff members hold positions on
the following bodies:

e Human Rights Reference Group, Joint United
Nations Programme on HIV/AIDS (UNAIDS);3*

e Technical Assistance Group, Global Commission
on HIV and the Law;3®

e Stop TB Partnership Task Force on TB and Hu-
man Rights;3¢ and

e  Expert Advisory Group, Medicines Patent Pool.3”
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In September 2011, Mark Heywood met with the
Beverage Group, an organisation of recovering heroin
addicts, in China’s Yunnan Province to present on the
roles of civil society and TAC in building grassroots

movements.

In September 2011, SECTION27, Asia Catalyst and
Dongjen Centre for Human Rights Education and
Advocacy co-hosted a workshop for Chinese activists
on advocacy skills. Participants came from all the major
AIDS activist networks in China.

Photo: Asia Catalyst.

Agnieszka Wlodarski presents on an approach to TB
control based on human rights at a forum with KELIN,
our partner in Kenya.
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Mark Heywood addresses a crowd of about 2,000 people at
a march to the United States consulate in June 2010 to

demand that the United States lead the way in funding
universal access to antiretroviral treatment.
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REALISING THE RIGHTS OF YOUNG PEOPLE:
THE INTERDEPENDENCE OF THE RIGHTS TO HEALTH

AND BASIC EDUCATION

This is an edited and revised version of the Nkosi
Johnson Memorial Lecture delivered by Mark Hey-
wood at the opening plenary of the sth Southern
African AIDS Conference on 7 June 2or1. It was
originally entitled “The importance of being angry:
growing up in a vortex of violence and deprivation
— we owe it to South Africa’s young people to break

their spiral of risk”.

INTRODUCTION

The importance of education is not just practical:
a well-educated, enlightened and active mind, able
to wander freely and widely, is one of the joys and
rewards of human existence.*

In June 2011 | was privileged to give a lecture in the
memory of one of South Africa’s bravest young people and
in the presence of another. Nkosi Johnson died on 1 June
2001. He would have been 22 had he lived.

| was also honoured to speak alongside Mandisa Dlamini,
the daughter of Gugu Dlamini, an activist with HIV who
was murdered on 17 December 1998 by a gang of brutal
young men after disclosing her status on a local radio pro-
gramme. Gugu’s murder was one of the catalysts for the
development of the Treatment Action Campaign (TAC).

The lives of Mandisa Dlamini and Nkosi Johnson over-
lapped only briefly. When Nkosi died of AIDS, Mandisa
was a 14-year-old girl, finding her difficult way as an or-
phan. But the issues raised by their lives intersect on a far
grander scale, and have more in common than one might
initially think.

Tragically, features of their lives still echo in the experi-
ences of millions of young people, especially in Southern
Africa:

e  Both had mothers who were ensnared in poverty;

Both had fathers who deserted their mothers; and

Both had mothers who died of HIV, one naturally, the
other unnaturally.
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Nkosi had HIV. Mandisa was spared HIV, but has, by her
own account, passed frighteningly close to the risk of in-
fection.

There is a lot that should be written about both Mandisa
and Nkosi. But | want to reflect primarily on the lot of
young people in South Africa, and to demonstrate the link
between young people’s rights to a good quality of edu-
cation and their rights to health. In particular, | want to
illustrate how the denial of the right to education becomes
a denial of the right to heath, and vice versa.

Nkosi Johnson and Mandisa Dlamini

DENIALISM GIVES WAY TO DETERMINATION

At the time Nkosi died in 2001, South Africa was in the
grips of ferocious AIDS denialism led by then President
Thabo Mbeki. Denialism is over; and ten years later the
political environment around HIV is unrecognisable. In
September 2008, Dr Manto Tshabalala-Msimang was
removed as Minister of Health following Thabo Mbeki's
removal as President. In May 2009, Dr Aaron Motsoaledi
was appointed as Minister of Health; as a result, we now
live in the second year of a firm political will to tackle HIV
and TB, led outstandingly by the health minister. And we
are yielding results:

e Not one person in the public sector was on antiret-
roviral (ARV) treatment in 2001. Since April 2004,
over 1.4 million people have been initiated onto treat-
ment and 1.1 million are currently on treatment.?

e |n 2001, there was a 30% risk of a pregnant woman
transmitting HIV to her baby during pregnancy and
childbirth; today, the average transmission rate at six
weeks after birth is reportedly down to 3.5% country-
wide.3

e |n2002/03, only 2.1% of eligible children had start-
ed ARV treatment. By 2007/2008, the figure was
reported to be 36.9%.* Today, it is reported that over
130,000 children have started treatment. These are
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important gains, but this is still only a fraction of the
children in need of treatment.®

BUT THE ROOTS OF THE HIV EPIDEMIC
REMAIN UNCHALLENGED

But despite this progress, young South Africans still en-
dure a difficult social environment, one worsened by more
than 2.5 million HIV-related deaths and the consequent
social disruption. Ultimately, our young people still grow
up in an environment that subjects them to a high risk of
HIV infection.

In 2001, high levels of stigma and fear about HIV con-
tributed to the murder of Gugu Dlamini. But, ten years
later, we have still not found a way to measure or monitor
stigma, there are still very few people living openly with
their HIV infection and unfair discrimination and human
rights violations linked to HIV continue.

In addition, the violent behaviour exhibited by the young
men who killed Gugu Dlamini remains unabated, both
against other young men and women. In fact, there is an
ongoing epidemic of violence that leads to maiming and
early death for tens of thousands of young people. Ac-
cording to Statistics South Africa, 43.1 % of people who
died between the ages of 15 and 19 in 2008 died from
non-natural causes. Of these “11.8% of male non-natural
deaths were due to assault, while 5.6% of female deaths
were due to the same cause.”®

A socially determined penchant for violence plagues our
young men. This same violence fuels the abomination of
so-called “corrective rape” and the murders of many young
women, including Noxolo Nogwaza, Eudy Simelane, No-
kuthtula Radebe and Ngobile Khumalo.” It is important
that we redeem young people. And, while we must grieve
the tragedies young women endure, we must also guard
against further alienating young men; after all, this alien-
ation is itself a root cause of the violence. We must rec-
ognise that the penchant for violence is not instrinsic to
our young men, but rather a symptom of a deeper crisis.

From these facts it appears that issues of youth, gender,
sexuality, violence and HIV infection are deeply related
and far from resolved. Despite living in the shadow of a
Constitution that is pioneering on children’s rights, gen-
der and sexual equality, being young and female in South
Africa remain risk factors for unwanted pregnancy, rape,
HIV and death. As South Africa embarks on a new five-
year National Strategic Plan on HIV & AIDS, STlIs and TB
(NSP), it is important to try to understand what drives
these epidemics and what can be done to overcome them.



SOME OF THE PROBLEMS AND SOME OF THE
SOLUTIONS

In the section below, | untangle and highlight some of the
different factors and facts that determine young people’s
experience. | then suggest strategies and remedies that
might simultaneously improve life and reduce HIV infec-
tion.

High rates of orphanhood

According to the South African Institute of Race Relations,
the HIV pandemic “has resulted in an epidemic of orphan-
hood and child-headed households, which has left many
children having to fend for themselves.” The table below
indicates some of the facts related to orphanhood that
South Africa must face.®

Poor outcomes from education

Being orphaned is a predictor of poor school outcomes.
This is not a new insight. In 2005, for example, a report
by Human Rights Watch entitled Letting Them Fail issued
the following warning:

By not confronting the special vulnerabilities of
children affected by AIDS and extending basic
protections to them and their families, governments

create the conditions for de facto discrimination
in access to education and undermine progress
towards the goal of education for all.®

But despite our long-standing knowledge of the toxic rela-
tionship between orphanhood and education, government
has done little to ameliorate it. Below | describe some
of the poor educational outcomes in South Africa. These
facts are shocking in themselves. However, they do not
account for the extent to which HIV might be a factor
in the high drop-out rates, poor performance and other
maladies that characterise the South African education
system:

e Of the 1,207,996 grade 1 learners who started
school in 2005, only 948,213 made it to grade 6.
This means that 250,000 young people, or 20% of
those who initially set out to achieve an education
and the empowerment it would lead to, dropped out
of the school system between the ages of seven and
12.

e In 2005, 951,641 learners started grade 7. Six years
later, only 364,513 passed matric. This means that
600,000 more young people dropped out of the
school system between the ages of 13 and 18.

e In 2009, there were 80,000 children of primary
school age — and 582,000 of secondary school age —
who were not at school.

Table 1: Facts of life for children in South Africa

Facts of life for children in South Africa

Double orphans (a child who has lost both parents) 859,000
Paternal orphans (a child who has lost a father) 2,468,000
Maternal orphans (a child who has lost a mother) 624,000
Total orphans 3.95 million
Children orphaned as a result of AIDS 1.4 million

Number/proportion of children in child-headed households

98,000 (0.5%)

Proportion of children with absent but living fathers

42% (1996) 48% (2009)

Proportion of children with present fathers

49% (1996) 36% (2009)

Proportion of children with present fathers

African 30%
Coloured 53%
Indian 85%
White 83%

Proportion of children with absent fathers

African: up from 46% (1996) to 52% (2009)
Coloured: up from 34% (1996) to 41% (2009)
Indian: down from 17% (1996) to 12% (2009)
White: up from 13% (1996) to 15% (2009)

Source: Holborn, L and Eddy, G, “First Steps to Healing the South African Family” (March 2011), available at http://www.sairr.org.za/services/publications/
occasional-reports/files/first-steps-to-healing-the-south-african-family-final-report-mar-2011. pdf
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These are young people who endeavoured to better them-
selves. For one reason or another, many of them did not
make it. This tragedy belongs to all of us collectively.

High rates of teenage pregnancy

Poor socio-economic conditions combine with poor
schooling, or lack of schooling, to influence teenage preg-
nancy.”® In 2007, nearly 50,000 pupils became pregnant
while in school, a 151% increase since 2003. This in-
cluded 53 pupils in grade 3 (approximately nine or 10
years old). In 2009, 4.9% of girls between the ages of 13
and 19 reported being pregnant.*

In the same survey, 13.7% of pregnant girls between the
ages of 15 and 19 were HIV positive. This figure rises to
21.7% in women between the ages of 15 and 24. This
age is also the average age for giving birth. Again, we see
that to be young and female is to be beset by many risks.?

Rising rates of HIV infection

As one’s level of education increases, one’s risk of HIV
infection decreases.®® In recent years there has been some
evidence of improved condom use among young people.*
But HIV infection rates are still high and, for a combina-
tion of reasons, teenage women face a higher risk of infec-
tion than men of the same age.*

A survey of young women (with a median age of 22) con-
ducted between 2004 and 2007 in KwaZulu-Natal found
the incidence of HIV to be —

e 6.5/100 person years amongst rural women;
e 6.4/100 person years amongst urban women; and

e 17.2/100 person years amongst urban women under
20.16

Put simply, there is a 17.2% chance that an urban wom-
an under 20 in KwaZulu-Natal will be infected with HIV in
any one year. The researchers described this frequency as
“desperately high” and as “demonstrating the underlying
transmission dynamics despite the scaled-up prevention
and treatment efforts, which have failed to address the
HIV prevention needs of young women.” Most worryingly,
they point out “high incidence rates are being reported
in the context of substantial amounts of counselling and
promotion of abstinence, behaviour change, condom use
and know-your-HIV-status paradigm.”

High maternal mortality

The chain continues, link to link: the combination of HIV
infection and pregnancy is a major factor in maternal mor-
tality. As explained above, because of the programme to
prevent mother-to-child HIV transmission, South Africa
has made strides in protecting children from infection.
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However, the exceedingly high rates of maternal mortal-
ity show that we still do not protect their mothers. Be-
tween 2005 and 2007 there was a 20.1% increase in
the number of maternal deaths compared with the years
2002-2004. The largest cause of maternal death was
AIDS (43.7%).7

BREAKING THE VICI0US SPIRAL

These issues do not occur independently; they are closely
inter-related. They interact, rub and bump together in
myriad and diverging ways, feed and stimulate one an-
other; they combine in a living, breathing mutually rein-
forcing relationship. The result is that young women (and,
to a lesser extent, young men) live in a vicious spiral of
the mounting risks of HIV infection and death. Diagram 1
depicts this cycle.

The spiral and its consequences can be summarily de-
scribed as follows:

e Most children of poor families have a poor quality
education. For social and economic reasons, girls and
young women are vulnerable to consensual and non-
consensual sex at an early age. This creates higher
than average rates of HIV infection. In turn, being
infected with HIV contributes to maternal mortality;
thereafter, the death of young mothers leaves another
generation of children prey to the behaviours and so-
cial forces that restart the circle.

e Not surprisingly, this experience of childhood and a
range of other factors affect young people’s mental
health and attitudes toward their lives. The National
Youth Risk Behaviour Survey (2008) of grade 8to 11
learners found that 24% of youth had “sad or hope-
less feelings”, 21% admitted to suicidal thoughts,
17% had a suicide plan and 21% had made at least
one suicide attempt. A study in the Western Cape
found that 17% of children and adolescents suffer
from psychiatric problems such as major depressive
disorder and post-traumatic stress disorder.®

e Then, to make things worse, poor mental health is
directly connected to poor physical health and in-
creased risk of HIV infection. According to research-
ers:

One good example of [the consequences of mental
health problems] is HIV infection. Young people with
a psychiatric disorder are more likely to contract HIV
infection than those without such a disorder.*

This environmental assault converges on young South Af-
ricans when they are too young to understand it or fend
it off. Young people are passengers on a ship they do not
steer and are carried through a world they did not cre-



Diagram 1: The risk cycle facing many young African women in South Africa
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ate. When one sees young people in the context of these
affronts, one begins to understand the cavalier attitudes
many of them adopt towards HIV and other risks to their
lives. Where there is no agency, despondency thrives.

Unfortunately, the cycle just described is not something
that people escape after passing through the dark corridor
of childhood. In the context of HIV, more than in oth-
ers, the experiences of youth have consequences in adult-
hood. Thus according to the World Health Organization,
up to 70% of premature deaths in adults can be attributed
to behaviour initiated in adolescence.?®

The evidence about youth behaviour is complex and, at
times, contradictory; it should not be over-simplified. For
example, evidence shows that condom use among young
people is increasing simultaneously with rates of teenage
pregnancy. What this seems to indicate is that behaviour
is connected to culture and context, both of which are
in constant flux. Consequently, as recent research has
shown, young women sometimes find themselves simul-
taneously vulnerable to HIV because of social forces be-
yond their control and behaving in a way that they are
aware carries a risk of being infected.? Tragically in this
context, the absence of a national HIV communications
strategy has meant that knowledge about HIV has dete-
riorated among young people in recent years.

FIXING YOUNG PEOPLE'S LIVES: REALISING
THE RIGHT TO BASIC EDUCATION IS
ESSENTIAL FOR HIV PREVENTION

Suzanne Leclerc-Madlala states that there is a need “to
engage with the dis-enabling context that gives suste-

Poor education

nance to dis-enabling attitudinal and behavioural codes
that continue to drive the HIV/AIDS epidemic."?

What does this mean, and where does one start?

It is a complicated question that requires multitude an-
swers. But we know some of those answers, and they are
good ones. Although there are many factors that influ-
ence youth risk of HIV, one of the most significant must
be the dysfunctional school system.

Education is a great empowering right that enables other
rights. This means that fixing basic education would pro-
vide a foundation for young people that positions them to
realise their health rights. Good teachers and a quality
education should empower young people with both prac-
tical knowledge and the life skills they need to navigate
the many risks they face. Education should improve self-
esteem, instincts for self-protection and autonomy.

Education is not just a right in itself. It is the vital life-
blood of effective citizenship. In the words of the UN
Committee on Economic, Social and Cultural Rights (CE-
SCR):%

Education is both a human right in itself and an
indispensable means of realizing other human
rights. As an empowerment right, education is the
primary vehicle by which economically and socially
marginalized adults and children can lift themselves
out of poverty and obtain the means to participate
fully in their communities.

Our Constitution affirms this approach. Section 29(1)(a)
states that “[elveryone has the right to a basic educa-
tion, including adult basic education”. Although there is
some uncertainty about the precise nature of the duty this
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places on government, and what constitutes a basic edu-
cation, the Constitutional Court has recognised the imme-
diacy of the right in a number of its judgments.

In Hoérskool Ermelo, for example, Deputy Chief Justice
Moseneke refers to poor education for black people as
being “perhaps the most abiding and debilitating legacy
of our past”; it is something which “the Constitution ar-
dently demands ... be addressed by a radical transforma-
tion of society as a whole and of public education in par-
ticular.”® In 2011, Justice Nkabinde in the Juma Masjid
case pointed out that “[ulnlike some of the other socio-
economic rights, this right is immediately realisable.” She
explained:

There is no internal limitation requiring that the
right be “progressively realised” within “available
resources” subject to ‘“reasonable legislative
measures.”?

But despite this, it would appear that the existence of the
right has made little difference to the delivery of qual-
ity schools and teachers. For example, the Department
of Basic Education conducted an audit in October 2009
to establish the number of quintile 1 (poorest) schools
that had access to basic resources for grades R to 6. The
majority did not have resources to teach literacy and nu-
meracy. Facts like this, and the facts about educational
achievement to which | have already referred, suggest
that the government is failing dismally to fulfil its legal
duties to provide basic education. The violation of this
right is as grave in its social consequences as was Bantu
education.

Human rights activists cannot afford to be selfish, selec-
tive and siloed in their approach to which rights they take
up. It has now become essential that those people who
have campaigned for HIV prevention and treatment on the
basis that it is a human right acknowledge that it cannot
be fully realised unless it is accompanied by the reali-
sation of other socio-economic rights, the right to basic
education particularly.

Education rights and health rights are intimately con-
nected. In recent years, a movement has begun in re-
gards to education, similar to the movement TAC led on
HIV. Organisations such as Equal Education have begun
to organise learners and their parents to demand their
rights. They have initiated campaigns to demand libraries
in schools, and in 2010/11 they drew attention to govern-
ment’s duty to establish enforceable minimum norms and
standards for schools.

There has also been litigation against the government,
particularly by the Legal Resources Centre (LRC), which
led to a groundbreaking out-of-court settlement and an
agreement to replace “mud schools” in the Eastern Cape
with proper school structures.?
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Because of activist pressure, and perhaps a fear that this
could ignite a larger movement, government has shown
signs of a greater readiness to recognise rather than deny
that there is a crisis in education. For example, the de-
cision of national government in 2011 to take over the
management of failing schools in the Eastern Cape in-
dicates an increased political will to address education.
In addition, the National Planning Commission released
its National Development Plan in November 2011 which
also identifies poor quality education as one of the major
barriers to development and growth in South Africa.

However, given the explicit constitutional duty, the critical
condition of education and the potential education has
to improve lives, the piecemeal application of plasters to
the most gaping wounds in the school system is just not
enough. There must be a comprehensive, time-bound and
budgeted plan. Our plan must exhibit at least as much
energy and efficiency as the ability we demonstrated to
build stadiums for the 2010 Soccer World Cup.

CONCLUSION: FULFILLING THE RIGHT TO0
BASIC EDUCATION IS A “GAME CHANGER
FOR THE NSP 2012-2016

The NSP 2007-2011 stated that “[yloung people repre-
sent the main focus for altering the course of this epidem-
ic.” It promised “continued investment in and expansion
of carefully targeted evidence-based programmes and ser-
vices focusing on this age group.” Yet this did not happen.

Whilst there were some effective interventions that aimed
to engage young people, such as Soul City and Siyayin-
goba Beat it!, these programmes were not scaled up or
sufficiently supported. They also operated in the context
of a very poorly implemented “life-skills” programme in
a crumbling school system. No one paid any attention to
the link between the NSP and the right to basic educa-
tion.

During 2011 there was extensive consultation on the new
NSP. The new plan departs from its predecessors in one
important regard: it more closely links effective HIV pre-
vention and treatment to the rest of government’s devel-
opment agenda. That said, it remains general and vague
on the issue of young people’s rights.

In order to achieve the NSP’s target of a 50% reduction in
new HIV infections, we must agree upon a clear and mea-
sureable programme that sets out young people’s rights
and how to achieve them. The programme must start with
the right to quality education and then detail what this
right means in the context of schools and HIV prevention.
Specifically the NSP must call for —



The rapid realisation of effective quality education,
starting with an agreement on minimum norms and
standards for schools;

A plan to ensure libraries and other means for access
to information in all schools;

The revitalisation and independent monitoring of a
proper life-skills programme which must include easy
access to condoms;

A programme to facilitate access to safe and confi-
dential HIV testing in schools; and

e The implementation of the plan announced by the
Minister of Health to re-introduce school health ser-
vices as part of the package of primary health care.?’

Finally, there is a challenge to bring young people into
institutions like the South African National AIDS Council
and its provincial and local government counterparts, as
citizen activists and as people who can speak for them-
selves. Mandisa Dlamini and Nkosi Johnson have shown
us a way. Old people should no longer speak for young
people; young people need to genuinely become policy
makers and implementers in HIV prevention.
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THE COST OF RIGHTS:
S THERE A LEGAL RIGHT T0 TRANSPARENT AND

This is a revised and updated version of a speech
Adila Hassim originally presented to a plenary ses-
sion of the 5th Southern African AIDS Conference
on g June 2011. As readers consider its arguments,
we invite you to keep in mind Hassim’s concluding

comments:

This hall is filled with brilliant health care work-
ers, clinicians, researchers, policy makers, activ-
ists and strategists. Many of you will have some
role in the crafting or implementation of the
NSP 2012 -2016. I have it on good authority that
this conference cost Riz million. It challenges us
not just to repeat what we have said before, or to
affirm ourselves, but to critically reflect on where
we are and need to go. That is why budgeting
for the NSP is a challenge to SANAC — morally,
ethically and not least lawfully.

EFFICIENT BUDGETING?

INTRODUCTION: A PLAN WITHOUT A BUDGET
15 NOT A PLAN

The adoption of the national HIV & AIDS and STI Stra-
tegic Plan for South Africa, 2007-2011 (NSP) was a
momentous turning point in South Africa in relation to
HIV. After an excruciatingly painful period of AIDS denial-
ism, South Africa finally adopted a plan that set out clear
targets for dealing with HIV.

The NSP included as priority areas the prevention and
treatment of HIV, as well as human rights and access to
justice. It attached price tags to many of the interven-
tions. However, two significant areas were not costed:
first, monitoring and evaluation (M&E) of the plan; and
second, human rights and access to justice. The failure to
do so bedeviled its subsequent implementation.

This raises the question about whether it is lawful to have
a plan without a proper budget. In answer, | argue that
there is a legal duty on the state to devise a transparent
budget for all plans that are approved and implemented
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Table 2: Summarised total costs for the high cost scenarios (million Rands, 2005/06 prices)

Priority area  Goal Intervention 2007 2008 2009 2010 2011 % Total
Prevention 643 775 990 | 1,207 | 1,247 11%
Reduce sexual transmission 642 773 989 | 1,206 | 1,246 11%

Behavioural change interventions 300 400 500 600 700 6%

Condom provision 145 135 212 289 369 3%

Life skills 158 168 177 186 195 2%

PEP for sexual assault 10 10 11 11 12 0%

STI management 30 60 90 120 150 1%

Reduce transmission through occupational exposure 1 1 1 1 1 0%

‘ PEP for occupational exposure 1 1 1 1 1 0%

Care, support and health system strengthening 4,329 6,075 7,786 9,804 | 11,893 89%
Scale-up access to VCT 278 364 451 568 714 5%

| HIV testing 278 364 451 568 714 5%

Maintain health of HIV-infected adults 2,724 | 3,809 | 4,926 | 6,309 | 7,714 57%

Antiretroviral treatment for adults 1,816 | 2,739 | 3,791 5,044 | 6,367 44%

Food support for adults 521 586 652 782 912 8%

Home & Community Based Care 386 483 483 483 435 5%

Adddress the special needs of mothers & children 1,047 | 1,343 | 1,570| 1,808 | 2,064 17%

Antiretroviral treatment for children 285 434 611 816 1,032 7%

ove 452 561 589 618 649 6%

PMTCT dual therapy & infant testing 310 348 370 374 383 4%

Strengthen the health system 280 560 840 1,120 1,400 9%

Strengthen TB programme management 30 60 90 120 150 1%

Increase CHC coverage 250 500 750 1,000 | 1,250 8%

100%

Grand Total

Source National Strategic Plan 2007-2011, at page 118

by the government. Not having a proper budget is unlaw-
ful and unconstitutional.

COSTING THE NSP 2007-2011

The 2007-2011 NSP was a significant turning point in
the history of policy-making in relation to HIV. For the
first time in the history of the South African epidemic,
a plan was adopted by Cabinet that not only set clear
targets for treatment and prevention, but which also in-
cluded objectives and interventions on human rights and
access to justice as a key priority area.

Significantly, the NSP also contained a chapter on its fi-
nancial implications.! The table providing estimates for a
high cost scenario (assuming 80% of people receive anti-
retroviral (ARV) treatment by 2012) is reproduced above.

The estimate of the total cost of implementing the NSP
over five years was R43 billion. But whilst this was a step
forward, and would make it possible to save many lives
(particularly through the amounts budgeted for ARV treat-
ment), the costing was incomplete. Only a part of the plan
was costed. This omission was not due to irresponsibility
on the part of those who were involved in preparing the
costing; rather it spoke to the hitherto lack of commitment
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8,777

11,011 13,320

(or capacity) within government to undertake a full cost-
ing of HIV and AIDS plans.

The plan was divided into four key priority areas (KPAs):
e Treatment;

e Prevention;

e  Research, monitoring and evaluation; and

e Human rights and access to justice.

Two important KPAs were costed. The first was HIV
prevention. At 11% of total cost, this was mainly for
post-exposure prophylaxis (PEP), the management of
STls, condom distribution and the prevention of vertical
transmission (also known as the prevention of mother-
to-child transmission or PMTCT). It is worth noting that
the amount costed for PEP (for both sexual assault and
occupational exposure) was less than one percent of the
total cost.

The second area was “care, support and health sys-
tem strengthening”, which included ARV treatment and
amounted to 89% of total cost. Significantly, the amount
calculated as the cost of TB programme management was
a mere one percent of this — a predictor of poor outcomes.



BUDGETING FOR THE NSP 2007-2011?

After the costing exercise was completed, it was included
in the NSP. As a next step, it is reasonable to ask how
the budget for the NSP was then determined, and how it
related to the costing.

The answer is that the budget was determined according
to pre-existing patterns of financing for HIV by the Depart-
ment of Health, and not by reference to the costing of the
NSP. As a result, the pre-existing HIV/AIDS conditional
grant ultimately became the main source of finance used
to meet the NSP’s health objectives.?

Over the period of the NSP, the budget for the HIV/AIDS
conditional grant increased from R1.62 billion in 2007 to
R7.5 billion for 2011/12 - less than 50% of the costing
for the NSP in its last year. However, when spending from
other sources is added (primarily the provincial equitable
share and donors), it has been estimated that total spend-
ing on HIV in 2011 came remarkably close to the R13
billion costed.?

This is praiseworthy, but likely more of an accident than
as a result of proper budgetary planning. Fortunately, at
least as insofar as ARV treatment is concerned, the De-
partment of Health and the National Treasury now appear
to rely on a reasonably accurate model for forward costing
of treatment needs.

According to the National Treasury’s Mark Blecher, the
budget for HIV will meet the estimated need for treatment
at least for the next three years.* This should make it pos-
sible to implement a promise made by the Minister of
Health in his budget speech on 31 May 2011 to provide
universal treatment “at CD4 count of 350 ... and not only
for specific target groups.”®

WHAT WAS NOT COSTED?

The accurate estimation of costs for ARV treatment makes
it more necessary that the non-health barriers to access
to treatment are confronted, particularly human rights
violations and stigma. However, the priority areas of the
2007-2011 NSP that were not costed included M&E and
human rights and access to justice.

Failing to even start to quantify the costs of these inter-
ventions was likely to lead to inadequate budgeting (if
budgeted at all), and hence inadequate implementation (if
implemented at all). It is safe to say that because unfair
discrimination and other human rights abuses are bar-
riers to accessing HIV-related services, the inadequate
implementation of these interventions would undermine
the whole plan.

With respect to M&E, the NSP recognised that “establish-
ing effective systems for monitoring and evaluation is a
vital management tool”.6 Some of the listed interventions
which required an effective M&E system included —

e  Conducting research on the human resource require-
ments for effective implementation of the NSP;

e Monitoring funding for the NSP and its cost effective-
ness; and

e  Conducting and strengthening surveillance in relation
to a range of questions beyond prevalence, incidence,
morbidity and mortality.”

In order to implement these and other activities, the NSP
recommended that “a sustainable budget of between
4-7% [be] dedicated for M&E". Yet in the costing of the
NSP, no provision was made at all for M&E. What then
could have been reasonably budgeted? Without M&E sys-
tems, SANAC is unable to measure whether South Africa
is succeeding in reversing the epidemic and protecting the
rights of those affected. Importantly, in order to show that
there is a progressive realisation of the right of access to
health care services in terms of section 27(2) of the Con-
stitution, the plan would require monitoring.

HUMAN RIGHTS: THE NEGLEGTED STEP-
CHILD OF THE NSP

KPA4 of the 2007-2011 NSP listed interventions related
to human rights, access to justice and stigma. By includ-
ing this KPA, SANAC and government aimed to signal an
explicit and official recognition of the centrality of human
rights in our response to HIV.

Many of its objectives were both tangible and measur-
able. Yet despite this, no attempt was ever made to cost
or budget for these activities. As a result, KPA4 hovers
in the NSP like a wayward child who is easier to neglect
than nurture.

The result of not costing the KPA4 activities was not bud-
geting for them, and ultimately not implementing them.
Indeed, unsurprisingly, this was the finding of the final
2011 NSP Review, which stated:

[Tlhere was no clear strategic plan for this
component and an absence of costing and funding
for this area meant implementation and monitoring
was compromised.

The Mid Term Review reported that they “found
very little data (either quantitative or qualitative) to
measure progress in this Priority Area of the NSP”.
Numerous organisations have run national and/
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or community campaigns, but there is no central
coordination point for these campaigns, and no
database of what is happening across the country.
Therefore, it is not possible to make accurate
comment on coverage, or gaps in coverage, as
regards this priority area.®

The lack of funds for human rights did not mean that
human rights violations had ceased to be a problem. De-
spite extensive legal protections, and even a high court
judgment accepting scientific evidence that shows the life
expectancy of people with HIV to be near normal,® human
rights abuses remain widespread. Many of these abuses
take place under the radar, detected only by organisations
like the ALP and SECTION27.

In the section below | refer to interventions envisaged by
the NSP and then give several examples from the ALP and
SECTION27’s work of types of discrimination that were
ongoing during this period.

Workplace discrimination

Objective 16.1 of the NSP included the following activi-
ties:

e Assisting SMMEs to develop and implement work-
place policies;

e Developing and implementing tools to monitor, pro-
tect and enforce the rights of casual contract and/or
poorly organised employees (such as domestic work-
ers), as well as employees expressly excluded from
labour legislation.

Except through the uncoordinated activities of a few busi-
nesses and NGOs, these activities did not happen. Thus
between 2007 and 2011, unfair discrimination in work-
places, particularly small workplaces, remained largely
unchecked. In addition, the last ALP review recorded
that despite the commitment in the NSP to addressing
the needs of those workers who are not covered by la-
bour legislation, it required court action to deal with unfair
discrimination against members of the South African Na-
tional Defence Force with HIV.

Another matter, dealt with by Webber Wentzel Attorneys
(in collaboration with the ALP and then SECTION27), is
a graphic example. It concerned a horse-riding instructor
who was unfairly dismissed after he told his employers he
has HIV.1° Mooikloof Estates, his employer, attempted to
create “legitimate” grounds for the dismissal as a ruse for
the real motivation behind their conduct. During the La-
bour Court’s hearing of the case in December 2010, the
employer accused Mr Allpass — their former employee — of
“riding on an HIV bandwagon” in order to get compensa-
tion. The tone of the accusation was similar to those who
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accuse legitimate complainants of racism as just “playing
the race card”.

In her judgment, Justice Bhoola had this to say about the
accusation:

This accusation appears to emanate from a
stereotype about homosexuals and people with HIV —
it is akin to attributing to women the characteristics
of being over emotional or accusing all black people
of being lazy. It is a manifestation of homophobia
and it is sad that despite more than a decade of
constitutional protection of privacy and anti-
discrimination on these very grounds, our society is
still seeped in these misperceptions that impact on
the livelihood and dignity of human beings.!

Justice Bhoola found that Allpass had been unfairly dis-
missed and awarded him compensation.

Discrimination and human rights violations on the
grounds of sexual orientation

Objective 16.3 of the NSP stated:

Ensure a supportive legal environment for the
provisions of HIV and AIDS services to marginalised
groups

Amongst the marginalised groups it listed sex workers,
men who have sex with men (MSM) and gay and les-
bian people. Yet systematic discrimination and violence
against these groups continues.

For example, in October 2010 in Vosloorus, a township
outside Johannesburg, 12 young people were arrested at
a party after the gay pride parade.'? No adequate reason
could be provided by the police for the arrest; it seemed to
stem solely from an attitude of retribution against lesbian
and gay people by the Vosloorus police.

In a similar vein, during this period so-called “corrective
rape” — a gross and brutal human rights violation — was
reported to be on the increase. Because of its prevalence,
a Human Rights Watch report in December 2011 found
that —

lesbians and transgender men face extensive
discrimination and violence in their daily lives, both
from private individuals and government officials.
The abusers of people known or assumed to be
lesbian, bisexual, or transgender act with near-total
impunity.3

Access to legal services
Objective 16.5 of the NSP stated:

Improve affordability and accessibility of legal
services for people with HIV



Adila Hassim consulting clients at Vosloorus Police

Station

Access to legal remedies requires access to lawyers and
the courts. This is vital for tackling discrimination and
human rights violations. Yet, except through a tiny num-
ber of NGOs, access to HIV-related legal services remains
illusory. Whilst Legal Aid South Africa has extended its
reach, its budget for civil (as opposed to criminal) cases
remains very small. Other bodies like the South African
Human Rights Commission, which might be expected to
advance the rights of people with HIV, have no budget for
HIV-related work at all.

The result is that only a small percentage of society has
been made aware of the constitutional rights that may
be claimed. It remains the fortunate few who are able to
access a lawyer in order to challenge perceived injustice.

THE STATE OF THE LAW: IS IT LAWFUL T0
HAVE A PLAN WITHOUT A PROPER BUDGET?

Section 27 of the Constitution states:
1. Everyone has the right to have access to —

a. health care services, including reproductive
health care;

b. sufficient food and water; and

c. social security, including, if they are unable
to support themselves and their dependants,
appropriate social assistance.

2. The state must take reasonable legislative and
other measures, within its available resources,
to achieve the progressive realisation of each of
these rights.

3. No one may be refused emergency medical
treatment.

What does this actually mean for budgeting for health
care services?

Many factors need to be taken into consideration when
trying to understand the content of this right and what
government action is “reasonable” or not. However, based
on the state of jurisprudence in late 2011, this is what
reasonable government action minimally requires of a
plan such as the NSP:

e A plan will not meet the requirement of reasonable-
ness if it is not capable of implementation (Groot-
boom);*

e A plan that achieves a mere statistical advance is
not enough; it must meet the needs of those most
desperately in need of the right; (Grootboom)

e |tis not enough to make a bald assertion that there is
not enough money to fund a plan’s activities; the de-
tails of the precise nature of the resource constraints
must be provided by government (Metrorail);'® and

e In respect of the state’s budgetary duties, “it is not
good enough for the [relevant organ of state] to state
it has not budgeted for something, if indeed it should
have planned and budgeted for it in the fulfilment of
its obligations.” (B/ue Moonlight)'®

Based on the law, SECTION27 believes that a failure to
plan in this way, which includes evidence-based budget-
ing, would fall foul of section 27. In other words, there is
a duty on the state to budget properly and transparently
for plans such as the NSP in order to ensure their imple-
mentation; this includes a duty to ensure effective moni-
toring of implementation in order to oversee the right's
progressive realisation.

It is true that there is no explicit right in the Constitution
to a “fair, transparent and evidence-based budgeting and
expenditure process”. However, another 2011 decision of
the Constitutional Court reinforces our understanding that
this budgeting duty is in fact a constitutional requirement.

In Glenister,’” a majority of the Court held that the Con-
stitution imposes an obligation on the state to establish an
independent anti-corruption body. It did so by finding that
a failure to tackle corruption effectively — through at least
ensuring the independence of the anti-corruption body —
would undermine the ability of the state to perform its
duties in relation to the fulfillment of the Bill of Rights.

Writing for the majority, Moseneke DCJ and Cameron J
said that corruption “imperils the capacity of the state
to fulfill its obligations to respect, protect, promote and
fulfill all the rights enshrined in the Bill of Rights.” They
expanded: “When corruption and organised crime flour-
ish, sustainable development and economic growth are
stunted.” Based on this logic they found that “[ilmplicit
in section 7(2) is the requirement that the steps the state
takes to respect, protect, promote and fulfill constitutional
rights must be reasonable and effective.”!®

ESSAY 2 49



If rights are dependent on efficiency of systems, then in-
efficient budgeting and expenditure is a violation of the
Constitution — and particularly socio-economic rights
like health and education. Without adequate resources,
it is meaningless to extol policies that claim to be fixing
hospitals and schools, improving the quality of care and
teaching, and ensuring that there is adequate staffing. By
the same reasoning, and with greater force, a failure to
budget at all for interventions that have been identified as
vital to the overall success of a plan would be a violation
of a duty to deliver on those rights.

WHERE WILL THE MONEY COME FROM?

A 2010 publication of the Centre for the Economic Gover-
nance of AIDS in Africa (CEGAA) estimates that by 2015
South Africa should be spending at least R30 billion per
year on HIV.'? This is based on what is described in the
report as a “hard choices” scenario, one which only costs
the items that are covered by the current conditional
grant.

Once again, but this time deliberately, the hard choice
is to exclude costing for human rights and a monitoring
system. Might government, on these grounds, simply ar-
gue that it does not have “available resources” for the full
implementation of the NSP?

It seems it might have a case: R30 billion per year is near-
ly 20% of the total health budget. It is a large amount, in
a budget that — according to National Treasury projections
— is otherwise expected to shrink over the coming years.?°

The exact quantum of resources needed by the health sys-
tem is often debated. At the current level of funding, de-
spite being the second largest allocation after education,
targets for health in the Millennium Development Goals
will not be met by South Africa.

Thus, even whilst campaigning for larger budgets, civil
society should be asking government whether there is
money that we already have that we are not using ef-
fectively? Can resources be found in existing budgets for
transport to clinics, for nutrition, sanitation, training and
public education?

The answer to this question is definitively yes, particu-
larly if we can plug three large holes that drain taxpayers’
money. These are —

e Corruption;

e Inefficient and/or incompetent financial manage-
ment; and

e Disturbingly high costs of private health care services.

In the light of the section 27 duties imposed on govern-
ment, a plan is required to tackle each one.
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Corruption

As the Constitutional Court observed in Glenister, corrup-
tion has a direct impact on the delivery of social rights.2!
Amongst other things, it increases the levels of inequality
by fostering a growing elite who have no regard for the
poor and the working poor.

As will be illustrated in a report commissioned by SEC-
TION27 and Corruption Watch, which will be published
in 2012, the causes of theft of public funds are identifi-
able and measureable.?? Here are some examples:

e According to Dr Siva Pillay, head of health in the
Eastern Cape, fraud and corruption is rampant in that
province, with financial losses in one year totaling an
estimated R800 million.23

e On 11 October 2011, Mr Willie Hofmeyr — then head
of the Special Investigating Unit of the National Pros-
ecuting Authority — informed Parliament that National
Treasury had estimated that South Africa is losing
about R25 billion a year due to fraud and corruption
in procurement processes.?*

Corruption takes place despite the fact that clear laws
exist to keep it in check. For example, the Public Finance
Management Act 1 of 1999 (PFMA) and the Municipal
Finance Management Act 56 of 2003 (MFMA) require
that disciplinary and criminal charges be brought against
those responsible for such conduct. In fact, the persons
responsible for pursuing disciplinary proceedings, the ac-
counting officers, are themselves subject to disciplinary
and criminal charges if they fail to take action against
fraudulent and corrupt behaviour.

In addition, section 34 of the Prevention and Combating
of Corruption Act 12 of 2004 (PCCA) imposes an obli-
gation on any person who holds a position of authority,
and who knows or ought reasonably to have known or
suspected that another person has been involved in cor-
ruption involving an amount of R100,000 or more, to re-
port such knowledge or suspicion to the police. The PCCA
makes non-compliance with section 34 an offence. A per-
son convicted under this section could face imprisonment
of up to 10 years.

Isn’t it time that the PFMA, MFMA and section 34 of the
PCCA were enforced?

Inefficient financial management

Inefficiency in managing and spending money is found at
all spheres of government. However, the Auditor-General
(AG) report into municipal audit outcomes for 2009/10 is
particularly shocking.?®> Some of the findings include the
following:



e Afailure to comply with public finance legislation and
regulations is widespread: 88% of municipalities did
not comply with legislation on service delivery perfor-
mance reporting and 25% of municipalities did not
report at all.

e Municipalities could not account for more than R10
billion in the year, with much of it potentially lost
through fraud and corruption. Graph 1 below shows
unauthorised, irregular and fruitless and wasteful
expenditure. Most of this was found through exter-
nal audits rather than audits conducted by munici-
palities themselves. Of the audit outcomes currently
available, 22% of all municipalities received audit
disclaimers in 2009/10. An audit disclaimer is the
worst possible audit outcome and shows that nearly
a quarter of all municipalities could not account for
their expenditure at all.

The AG report also recorded that there are 68 munici-
palities and municipal entities with financial sustainability
concerns. Only 23 of these had a financial recovery plan
23; the remaining 45 had no plan for financial recovery.

The failure of so many municipalities to comply with
public finance management legislation is symptomatic of
broader failures at a national and provincial level to man-
age public resources appropriately and ensure that these
resources are used to fulfil the state’s constitutional obli-
gations to deliver basic services.

The consequence of inefficient expenditure at the local
level is that services needed to prevent the spread of ill
health, such as sanitation, or services that can assist in
accessing health care services, such as transportation to
clinics, are not delivered. Local infrastructure and servic-
es are central to the successful implementation of health
policy that is aimed at improving primary health care.

Private sector costs make health care unaffordable
and the preserve of an elite

In his budget speech in May 2011, the Minister of Health
said the following about the unjustifiably high costs of
private health care in South Africa:

We kept on being told that we must leave it to
market forces. The health of the people cannot be
market related. It cannot be. Moreover, it is against
section 27(2) of the Constitution of the Republic of
South Africa ... which says health is a right. How
can this right be bought? If it is left as is, we are
all going to collapse somewhere. There is no way
health care can cost this much.?®

The Minister was referring to the fact that despite the
denial of access to health care services to so many in
South Africa, the sale of health care in the private sector
is extremely profitable. This is illustrated in Graph 2 on
the next page, which shows rising profitability of private
hospitals from 1997 onwards:?”

Graph 1: Unauthorised, irregular and fruitless and wasteful expenditure—municipalities and municipal entities.

2009-10: R 5bn (2008-09: R3,03bn

R1,1b

Written-off or
authorised

Unauthorised
expenditure incurred
(110 municipalities; 2
municipal entities)

Unauthorised expenditure

Observations:

e The return on investment has grown from 10% to north of 20%.
(Note: The acceleration in returns corresponds to the concentration of
the market.)

e The cost of debt has dropped significantly since 1999.

2009-10: R 4,14bn (2008-09: R2,4bn) §j 2009-10: R 189m (2008-09: R128m)

[ Identified by auditees
[ dentified during audit

R 89m

R 77m R1m
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incurred (168
municipalities; 22
municipal entities)
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Written-off or
condoned

Written-off or
condoned

Fruitless & wasteful

expenditure incurred
(105 municipalities;
16 municipal entities)

Fruitless & wasteful expenditure

e With the return on investment rising and the cost of debt falling, the
gap between the two has widened significantly. This gap represents
the economic value which shareholders have enjoyed in increasing
amounts over the last few years.

Source: MFMA audit outcomes 2009/10: unauthorised, irregular and fruitless and wasteful expenditure - municipalities and municipal entities. Page 35

ESSAY 2 51



Graph 2: Private hospital return on investment, 1988 to 2007
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Although some may argue that the conduct of the pri-
vate health care sector is irrelevant to the availability of
funds and services in the public sector, | believe that it is
not. The escalating and uneconomic costs of hospitals,
specialists and medicines (accounting for almost 75%
of expenditure in the private sector, as opposed to gen-
eral practitioners who collectively only account for 7.4%)
forces many private patients back on to the public sector,
adding to its overload.

But despite this, government still subsidises medical
scheme membership in the amount of R10 to R15 billion
a year. In addition, it places a heavy burden directly on
health care users, often adding to impoverishment and
stress. According to the Council for Medical Schemes, 14
to 18% of total health expenditure is out-of-pocket, most
of it by medical scheme members who now find that they
are paying three times for health services: as tax payers,
medical scheme members and out-of-pocket purchasers.

It is for these reasons that SECTION27 has repeatedly
drawn attention to the need for effective regulation of the
price of health care services in the private sector, calling
for a market inquiry to be instituted by the Competition
Commission as a first step in bringing down prices. In
that way, the state could divert resources away from ex-
cessive profits into the provision of health care.

CONCLUSION: WHAT DOES THIS MEAN FOR
THE NSP 2012 - 20167

During 2011, SANAC was engaged in an extensive pro-
cess to develop a new NSP, which culminated with its
approval by SANAC — and then Cabinet — in November
2011. As part of the process, SECTION27 made numer-
ous contributions, including a written submission on the
process of costing the plan.?®

On one hand, SECTION27’s recommendations appear to
have hit home: a costing task team was established, the
principle that the NSP as a whole must be properly costed
and budgeted was accepted, and an initial costing was
included in the plan (see below).

On the other hand, the costing of the NSP contains some
major warning lights that suggest that errors of the past
may be repeated. Of greatest concern is the continued dif-
ficulty in costing for human rights and access to justice,
which is costed at less than 0.1% of the total cost.

This is explained on the grounds that “primary costing
was needed for the new interventions in [Strategic Ob-
jective 4]. There were some interventions and strategies
for which no costing was possible at this stage.”?? It is
assumed that this costing will be fleshed out at a later
stage, and particular in respect of interventions that will

Table 3: Summary of total costs of the NSP over five years.

Annual costs by strategic objective in R millions

Period 2012/13 2013/14 2014/15 2015/16 2016/17
Strategic Objective 1 1,227.41 1,400.02 1,5674.88 1,750.31 1,929.56
Strategic Objective 2 4,131.16 5,550.40 6,519.20 7,953.18 9,352.78
Strategic Objective 3 13,336.73 16,455.42 18,515.30 19,951.94 20,946.09
Strategic Objective 4 32.46 25.93 19.08 19.08 19.08
TOTAL 18,727.76 23,431.77 |26,628.46 |29,674.50 32,247.50
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take place at a provincial level. However, there is no guar-
antee of this.

Thus, whilst we can (again) be happy at the inclusion
of human rights goals, we should also be worried that
the funds these interventions require may once more be
overlooked.3°

Similarly, despite the lessons of 2007-2011, no costing
was undertaken of M&E, with the explanation that “inter-
national best practice” suggests that the approximate val-

ue of M&E would be 0.12% of the total cost, an amount
that “would not unduly bias the overall estimates.”3! But
once again it must be said that without a costing there
can be no budget, and without a budget there can be no
system to monitor whether we are advancing towards the
set objectives, or we just think we are.

Thus | reach the conclusion that, pending the determi-
nation of complete and proper budgets, the NSP 2012—
2102 fails a vital legal test.

ENDNOTES

1 Chapter 11 at pages 115-118

2 E-mail correspondence with Dr Yogan Pillay, Deputy Direc-
tor-General, Department of Health (8 June 2011). Accord-
ing to Dr Pillay, the HIV/AIDS conditional grant covers ARV
medicines, laboratory services, human resources, HIV coun-
seling and testing; the management of sexually transmitted
infections, health technology assessment, condoms; TB/HIV
services; PMTCT; medical male circumcision, and project
management and training.

3 SECTION27, “The 7th meeting of BEMF” (21 November
2011) http://www.section27.0rg.za/2011/12/07/the-7th-
meeting-of-the-bemf/

4 Dr Mark Blecher, “The state of government funding for HIV/
AIDS", presentation to the 7th Budget and Expenditure
Monitoring Forum (BEMF) meeting (21 November 2011).
available at http://www.section27.org.za/wp-content/up-
loads/2012/01/MArkBlecherTreasuryl1November.ppt (last
visitited 17 February 2012)

5  Minister of Health Dr A Motsoaledi, “Health budget vote
policy speech,” (31 May 2011), available at http://www.
health-e.org.za/documents/8cf66a871b82a1097c3f674a
a2d89953.pdf

6 2007-2011 NSP at page 105

Goals 13.6 and 13.7

8 SANAC, End of Term Review of the NSP 2007-2011, Fi-
nal Report, 4 November, 2011, http://www.sanacws.
org.za/en/announcements/view/sanac-releases-final-nsp-
2007-2011-report

9  Langalakhe Nceng Okwakhe Njoko v Minister of Safety and
Security

10 SECTION27 Press Statement, “Judgment to be handed
down by Labour Court in important HIV related unfair
discrimination matter” (February 16, 2011), available at
http://www.section27.org.za/2011/02/16/judgment-to-be-
handed-down-by-labour-court-in-important-hiv-related-un-
fair-discrimination-matter/

11 Allpass v Mooikloof Estates (Pty) Ltd t/a Mooikloof Eques-
trian Centre [2011] JOL 26841 (LC) at paragraph 69

12 See http://mg.co.za/article/2010-11-04-call-for-probe-into-
alleged-homophobia-in-vosloorus

13 Human Rights Watch, “LGBT Rights in name only.” (5
December 2011) http://www.hrw.org/news/2011/12/05/
south-africa-lgbt-rights-name-only

14 Government of the Republic of South Africa & Others v
Grootboom & Others 2000 (11) BCLR 1169 (CC)

~

15 Rail Commuters Action Group v Transnet Ltd t/a Metrorail
2005 (2) SA 359 (CC)

16 City of Johannesburg Metropolitan Municipality v Blue
Moonlight Properties 39 (Pty) Ltd and Others [2011] ZACC
33 at paragraph 74

17 Glenister v President of the Republic of South Africa &
Others [2008] JOL 22590 (CC)

18 Ibid at paragraphs 166 and 189

19 CEGAA, “Costing of the HIV/AIDS response in South Africa
and its impact” available at http://www.cegaa.org/projects.
php

20 Mark Blecher, above note iv

21 Glenister v President of South Africa and others, supra
paragraph 57

22 SECTION27 and Corruption Watch have commissioned
Benguela EOH Health complete a research study into cor-
ruption in the health sector.

23 Presentation made by Head of Department of the Eastern
Cape Department of Health Dr Siva Pillay at the fifth BEMF
meeting (1 April 2011), available at http://www.section27.
org.za/2011/04/13/5th-bemf-meeting-analysis-of-the-east-
ern-cape-and-gauteng-health-budgets

24 See http://www.pmg.org.za/report/20111012-special-in-
vestigating-unit-its-annual-report-201011

25 “Auditor General Report, “Consolidated general report on
the local government audit outcomes” (2011), available
at http://www.agsa.co.za/Reports%20Documents/Consoli-
dated.pdf

26 Minister of Health Dr A Motsoaledi, “Health budget vote
policy speech,” (31 May 2011) http://www.health-e.org.za/
documents/8cf66a871b82a1097¢c3f674aa2d89953. pdf

27 Graph provided to SECTION27 by the Minister of Health

28 SECTION27, “Second SECTION27 submission on Draft
zero of the NSP” (12 September 2011), available at http://
www.section27.org.za/2011/09/12/second-section27-sub-
mission-on-draft-zero-of-the-nsp/

29 Executive Summary, NSP 2012 -2016 at page 17

30 At the eleventh hour, Cabinet refused to approve S04 on
human rights and access to justice. As a result, most of the
strategic objective was removed from the NSP. However,
due to immediate pressure from civil society, many of the
commitments found their way back into the NSP, with no-
table exceptions, including that of the decriminalisation of
sex work.

31 NSP p72-73

ESSAY 2 53



Zwelinzima Vavi, General Secretary
of COSATU, and Nonkosi Khumalo,
Chairperson of TAC, at an Activist’s
Dialogue on the Constitution, held at
SECTION27’s offices

in August 2010

54 SECTION27 REVIEW 2010-2011



RSSLARE

CIVIL SOCIETY AND THE TRANSLATION OF
SGIENTIFIC RESEARCH INTO HIV PREVENTION

AND TREATMENT PROGRAMMES:
PAST, PRESENT AND FUTURE STRUGGLES

This is an edited and revised version of the Martin Del- prevention and treatment programmes: past, present
aney Lecture delivered by Jonathan Berger at the 18th and future struggles in South Africa”.

Conference on Retroviruses and Opportunistic Infections
(CROI) in Boston on 27 February 2011. The lecture is
named in honour of Martin Delaney, who died on 23 Jan-
uary 2009 aged only 63. Upon his death, Project Inform
— the organisation he founded in 1985 — paid tribute to
his contribution:

When the final history of AIDS is written, there is
no question that Martin Delaney will be one of the
key figures who brought this great human tragedy
to an end. ... The fact that we now benefit from
a very strong arsenal of medications to treat HIV
infection, and from information about how to use
them effectively, is largely attributable to this great
man.?

Berger’'s lecture was originally entitled “A journey into
community involvement in translating HIV research into
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INTRODUCTION

This paper considers South Africa’s response to the HIV
epidemic spanning almost three full decades. In particu-
lar, it looks at how civil society — social movements of
people living with HIV; community-based organisations;
public interest law centres — “engaged” with those who
exercise public and private power to ensure access to
much-needed prevention and treatment programmes.

It focuses on three interventions: the prevention of moth-
er-to-child transmission of HIV (PMTCT), highly active
antiretroviral (ARV) therapy (HAART) and medical male
circumcision (MMC). In addition to this focus on key civil
society responses, it considers a brief history of the South
African epidemic and a snapshot of HIV in South Africa
today. To end, it seeks to draw on the lessons of our recent
past to consider the role of civil society in South Africa
going forward.

THREE HYPOTHESES

Before beginning with History 101, it's important to set
out three hypotheses: or in legal-speak, three foundation-
al principles: first, science matters; second, rights matter;
and third, civil society is key. Using a focus on three key
civil society responses — PMTCT, HAART and MMC - this
paper aims to show how these three principles are central
to translating scientific research into HIV prevention and
treatment programmes.

For those trained in basic science or clinical research, it
may seem quite obvious that public health programmes
should be evidence-based. But in the world of policy mak-
ing, resource allocation and political manoeuvring, much
often gets lost in translation.

One needn't look beyond the US for examples: consider
the lack of federally-funded needle exchange programmes
under President Clinton and beyond;3 the Global Gag Rule
under the Reagan and Bush (1 and 2) administrations;*
and the recent decision of Kathleen Sebelius — President
Obama’s Secretary of Health and Human Services — to
overrule the Food and Drug Administration’s recommen-
dation regarding access to the “morning-after pill”.5

What about rights?

Under South Africa’s Constitution, human rights include
civil and political rights (such as the right to vote and
freedom of the press), socio-economic rights (such as the
right to have access to health care services), and positive
and negative obligations — primarily (but not exclusively)
imposed on the state — regarding their realisation. Put dif-
ferently, the Constitution puts the state under a legal duty
to take all reasonable measures, within its means, to see
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to it that access to HIV prevention and treatment services
is not dependant upon race, class, gender, sex, sexual
orientation, nationality or geographic location.

But left to its own devices, the state may be unable and/
or unwilling to discharge its constitutional obligations
— because of conflicting political and commercial pres-
sures; because of competing resource demands; and of-
ten because of a lack of capacity. As we are constantly
reminded: “Never attribute to malice that which can be
adequately explained by stupidity.” Or as the English say:
“Cock-up before conspiracy”.®

Enter civil society. But where exactly does it fit in? There
are at least five overlapping and mutually supporting ar-
eas:

e Protecting people’s rights;
e Holding stakeholders to account;
e Influencing the scientific agenda;
e  Popularising science; and

e Translating scientific developments into policy and
programmes.

BRIEF RISTORY OF THE SOUTH AFRICAN
EPIDEMIC

AIDS was first reported in South Africa in 1982. As was
the case in the developed world, the early South African
epidemic was concentrated, being associated mainly with
gay men, blood transfusion recipients and haemophiliacs.
But in the early- to mid-1990s, it became clear that the
epidemic had also become generalised, with various stud-
ies confirming that HIV had already entered the general
population by 1989.

The first reported AIDS deaths were described as “isolated
cases”. Government said there was no need to panic -
only gay men were at “high risk”. In 1987, new regula-
tions provided for foreign nationals with HIV to be denied
entry to and/or be deported from the country. A year later,
1000 foreign mineworkers with HIV were repatriated.
Two years earlier, a survey found a 0.02% prevalence of
HIV amongst local mineworkers; amongst those from Ma-
lawi, it was 3.76%.

The early 1990s witnessed a significant shift. Shortly
after its unbanning in February 1990, the African Na-
tional Congress (ANC) hosted a health conference in Mo-
zambique. Chris Hani, a senior ANC leader and General
Secretary of the South African Communist Party, warned
against “allow[ing] the AIDS epidemic to ruin the real-
ization of our dreams.” He correctly predicted that if left



“unattended”, the epidem-
ic would “result in untold
damage and suffering”.
Hani was tragically assas-
sinated three years later.
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The ANC thereafter worked
closely with the Depart-
ment of Health to set up
the National AIDS Conven-
tion of South Africa (NA-
COSA), an umbrella body
to co-ordinate the coun-
try’s response. In late 1993, just months before South Af-
rica’s first democratic elections and the coming into force
of its first Bill of Rights, the country’s highest court (at
the time) recognised the right of people living with HIV to
medical confidentiality. But at the same time, HIV preva-
lence amongst antenatal clinic attendees mushroomed —
from an estimated 0.7% in 1990 to 7.6% in 1994.

Within months of President Mandela’s government taking
office, the NACOSA AIDS Plan — which included a focus
on law and human rights — was adopted as official policy.
A new HIV/AIDS directorate in the Department of Health
sought and received assistance from the AIDS Law Project
(ALP) — now SECTION27 - on the implementation of a
rights-based response. A number of significant court deci-
sions and legislative developments gave substance to the
new constitutional protections against unfair discrimina-
tion and unjustifiable limitations of the right to privacy.

The rumblings of dissatisfaction, however, had also be-
gun. In 1996, the Department of Health’s funding of the
musical Sarafina Il — with deeply flawed HIV prevention
messages — came under fire, primarily because public
procurement processes had not been followed. This was
followed shortly thereafter by the “Virodene” scandal,
which saw official Cabinet support for an alleged cure for
AIDS - later determined to be a toxic industrial solvent
— that had been tested on human subjects without the
approval of the Medicines Control Council.

Mandela, who — like Bill Clinton — became increasingly
outspoken on HIV/AIDS after leaving office, has admitted
that he could and should have done more when in power.
It was during his presidency when HAART became the
standard of care in the developed world; and when re-
search proved that ARV medicines were effective in pre-
venting transmission of HIV from mother-to-child.

In a speech delivered in Parliament in October 1999, just
months after coming into office, former President Mbeki
began his public questioning of the causal link between
HIV and AIDS. Early the following year, he established an
international AIDS advisory panel tasked with — amongst
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other things — advising him on whether in fact HIV causes
AIDS. The panel, composed of equal numbers of “ortho-
dox” scientists and denialists, reached a predictable dead-
lock.

The evidence shows that Mbeki supported the position
of the denialists and that powerful elements of denial-
ism continued to bedevil the country’s response to the
epidemic throughout his presidency. A 2008 study pub-
lished by Chigwedere et al conservatively estimates the
cost of denial in South Africa at over 330,000 lives. To
this day, Mbeki has not apologised. To the contrary, he
has made it clear that his only regret was being forced to
disengage from the “debate”.

KEY CIVIL SOCIETY RESPONSES

Before looking at the three identified areas of focus, it's
important to sketch further the context within which civil
society operated.

First, government’s official plan to respond to the epi-
demic — the HIV/AIDS/STD Strategic Plan for South Af-
rica 2000-2005 — contained no commitment to provid-
ing comprehensive PMTCT (or HAART) services. Second,
post-apartheid South Africa is built on a set of founda-
tional values, including supremacy of the Constitution and
the rule of law.

In addition to entrenching access to health care services
as a fundamental right, the Constitution also requires the
state to “respect, protect, promote and fulfil” all rights. In
particular, section 27 requires the state to “take reason-
able legislative and other measures, within its available
resources, to achieve the [right’s] progressive realisation”.
All rights, and the obligations they impose, are judicially
enforceable.

In short, there was a severe disconnect between what
the state was actually doing and what the Constitution
required it to do. Civil society saw its role as ensuring
that the chasm was bridged. The Constitution provided
the cover to advocate, engage, protest and picket, as well
as the tools to force the state’s hand on policy.
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PMTCT

A number of scientific developments in the mid- to late-
1990s indicated that ARV medicines could be used to
reduce the risk of transmission from mother-to-child. Suc-
cessful clinical trials of simplified regimens in 1998 and
1999 meant that PMTCT programs could be implemented
in resource-poor settings, completing the evidence base
necessary for translating science into appropriate policy
and programmes.

The state’s initial response to the AZT data was positive:
a commitment to establishing pilot sites in Gauteng. But
soon thereafter, citing the high costs of AZT, the plan to
begin operational research was dropped. In April 1999,
government committed to “namling] an affordable price
for the implementation of AZT” for PMTCT and reporting
within six weeks on related issues. In turn, the Treatment
Action Campaign (TAC) agreed to put pressure on Glaxo
Wellcome to reduce its prices. Only TAC kept its part of
the bargain.

At the same time that civil society advocacy was creating
the conditions for PMTCT and HAART programmes, deni-
alism was taking hold at the highest levels of government.
In September 1999, the new health minister told TAC
that government was committed to a PMTCT program,
but that there were concerns about the safety and efficacy
of AZT.” A month later, the new President questioned the
link between HIV and AIDS in his address to the upper
house of Parliament.®

Bowing to civil society pressure, government announced
— in August 2000 - that nevirapine-based PMTCT pro-
grams would be considered once the drug was registered
for the purpose in South Africa. The catch was that the
drug would be would be used for two years at a limited
number of “pilot sites” around the country. There was no
commitment to doing anything more. In fact, the policy
imposed an effective ban on the provision of PMTCT ser-
vices at all other public sector sites.

With litigation at the heart of its intervention, TAC
launched a multi-media public campaign that was sup-
ported by treatment literacy and community organisation
and mobilisation. The roots of the campaign had been
firmly planted three years earlier when a coalition — in-
cluding the ALP, the AIDS Consortium and the Perinatal
HIV Research Unit at Wits University — began lobbying
government to urge the creation of a national policy on
and programme for PMTCT.

On 21 August 2001, TAC filed its high court application
along with two other plaintiffs: the Children’s Rights Cen-
tre in Durban and a coalition of concerned paediatricians
known as “Save Our Babies.” Just over eight months
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later, following a series of high court decisions on vari-
ous aspects of the case, the matter reached finality at the
Constitutional Court. On 5 July 2002, the country’s high-
est court found in favor of TAC, squarely rejecting each of
the government’s arguments.

In a unanimous judgment the Court ordered the state
to permit doctors to prescribe nevirapine in state clinics
and hospitals; to provide nevirapine to those state facili-
ties with adequate capacity to implement PMTCT pro-
grammes; and to take “reasonable measures” to expand
testing and counseling programs in the state sector to fa-
cilitate the use of nevirapine for PMTCT. All this was to
be done “without delay”.

HAART

The political and symbolic significance of the Court’s de-
cision in PMTCT cannot be overemphasized. It dealt a
decisive blow to denialism within government, and paved
the way for TAC's next major campaign: compelling the
state to develop and implement a nationwide HAART pro-
gramme free to users of the public health system at point
of service. That campaign, also supported by treatment
literacy and community organisation and mobilisation,
was infinitely more complex.

Underpinning the need for the campaign were a couple of
uncomfortable truths:

e  First, the HAART breakthrough announced at the In-
ternational AIDS Conference in Vancouver in 1996
had little meaning to people with HIV in the develop-
ing world — the drugs were simply too expensive for
them or their governments to afford; and

e Second, for those with access, HIV was being trans-
formed into a chronic manageable condition; for
those without access, it remained a death sentence.

Put differently, life was up for sale.

While denialism may have been the overriding factor
influencing the South African state’s non-response, TAC
could not limit its interventions to government inaction
alone. For example, it was also compelled to take direct
legal and other action to bring down the prices of key ARV
medicines, as well as to make out an economic argument
in favour of providing HAART in the public health sector.

Central to the drug pricing leg of the campaign was the
antitrust complaint lodged by the ALP in September 2002
against GSK and Boehringer Ingelheim — on behalf of TAC,
individuals living with HIV, health care providers, the larg-
est trade union federation in the country and one of its af-
filiates,® and the AIDS Consortium representing a network
of AIDS service organizations.



TAC poster used to mobilise for a march to the opening
of parliament in 2003

C
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Contact 021364 5489 or 021788 3507 for further details

The complaint alleged that the companies’ conduct in
charging excessive prices for AZT, 3TC and nevirapine
products was “directly responsible for premature, pre-
dictable and avoidable deaths of people living with HIV/
AIDS”. The Competition Act of 1998, interpreted in the
light of the constitutional guarantee of access to health
care services, was the legal instrument of choice.

The Hazel Tau case, named after the first applicant in the
matter, was ultimately settled. In exchange for the com-
plaints’ withdrawal, the companies agree to grant multiple
licences to generic companies — on reasonable terms — to
bring single agents and fixed-dose combinations (FDCs)
to market, as well as to permit locally manufactured prod-
ucts to be exported to all sub-Saharan African countries.

Drug prices have since plummeted. At the time the com-
plaint was lodged, a month’s supply of 3TC alone cost
R912 (+US$125) in the private sector. Today, the cheap-
est generic in the private sector retails at just R44.40
(+=US$6.10) - representing a price reduction of 95%. In
the public sector, the drug is procured by the state for less
than half the lowest private sector price.

A second leg of the campaign, which focused on the eco-
nomics of providing access to HAART in the public sector,
involved close collaboration between TAC and the Univer-

sity of Cape Town's AIDS and Society Research Unit. Put
simply, that research showed that while the provision of
HAART may not have been cost-saving, it was neverthe-
less cost-effective — on condition that the drug bill could
be reduced.

Ultimately, however, the major stumbling block — the
state’s ideological (and irrational) opposition to HAART
— had to be addressed squarely. On 14 February 2003,
just before the State of the Nation Address, TAC led a
march of thousands to Parliament to demand treatment.
Permission to use an image of Nelson Mandela wearing a
TAC t-shirt on the official march poster was both sought
and obtained.

On 20 March 2003, TAC launched its campaign of civil
disobedience with marches in three cities: Cape Town,
Durban and Sharpeville. March 21st is Human Rights
Day in South Africa, commemorating the gunning down
of unarmed protestors at the Sharpeville Police Station
in 1960. All three marches culminated in the laying of
criminal charges against two Cabinet members.

The ministers were targeted for having failed to stop “600
HIV/AIDS deaths every day” — the Minister of Health for
obvious reasons; and the Minister of Trade and Industry
for failing to use his statutory powers to facilitate the mar-
ket entry of generic ARV medicines. Arrests of protestors
— but not the Ministers — were made in Durban and Cape
Town.

There isn't sufficient space to describe the events that un-
folded thereafter. Suffice it to say that on 8 August 2003,
Cabinet decided that “the Department of Health should,
as a matter of urgency, develop a detailed operational
plan on an antiretroviral treatment programme”.

On 19 November 2003, Cabinet adopted that plan, with
HAART as one of its core components. It would take the
threat of further litigation a few months later before imple-
mentation of the plan began and the state started to pro-
vide HAART to users of the public health system.

MMC

In the post-Mbeki era, HIV-related policy processes have
largely been evidence-based. An exception to this rule was
the policy debate on medical male circumcision. Despite
the overwhelming evidence obtained in three clinical trials
— in South Africa, Kenya and Uganda — and the observa-
tional data that gave rise to the hypothesis underpinning
them, policy makers in South Africa were paralysed.

What followed was a policy “merry-go-round”, which
gave rise — in the name of consultation — to a never-ending
discussion amongst and between civil society sectors. The
science seemingly did not matter; instead, all views — in-
cluding those ideologically and culturally opposed to male
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After success in the campaign for PMTCT, TAC took up the campaign to compel the state to develop and implement

anationwide HAART programme free to users of the public health system at the point of service.

TAKING

COMMUNITY MEDIA TRUST

JACK LEWIS

circumcision — were given equal space. It was not a de-
bate about how to implement public sector programmes
in a culturally sensitive manner, but rather whether to
implement at all.

TAC and its allies worked to create the basis for actions
necessary to break the inertia. At the policy level, civil
society activists ensured that the national H/V & AIDS and
STI Strategic Plan for South Africa, 2007-2011 (“the
NSP”) called for policy development and programme im-
plementation. The frustrating debate within various struc-
tures of the South African National AIDS Council (SANAC)
was escalated to the body’s plenary. Behind the scenes
discussions indicated the need for a “political solution”.

The tipping point was King Goodwill Zwelethini's revival
of the practice of male circumcision as an integral part
of Zulu initiation rites. Abandoned much earlier by King
Shaka because of its negative impact on the combat-read-
iness of his troops, the King announced that the custom
was to be brought back.!! Importantly, his intervention
demonstrated that culture is not static and can indeed
develop to accommodate changing circumstances.

The MMC programme is being implemented at a remark-
able pace, especially in the province of KwaZulu-Natal
(KZN) - the epicenter of South Africa’s HIV epidemic.
Of concern, however, is the widespread use of the Tara
KLamp - an unsafe medical device that was developed
with infant circumcisions in mind. For the record, medical
devices are not yet subject to regulation in South Africa.'?
There is no good scientific or programmatic reason why
the device should be used. Suspect state procurement
processes suggest that its use is commercially motivated.
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TAC and its partners are considering their next steps — en-
gagement with the political leadership of the province has
apparently reached a dead-end.'3

SNAPSHOT OF HIV IN SOUTH AFRICA TODAY

The end of state-sponsored denialism and the embrace
of evidence-based policy making and programming has
come particularly late in South Africa’s epidemic:

e Amongst public sector antenatal clinic attendees, HIV
prevalence rates range from 16.9% in the Western
Cape to 39.5% in KZN — from 9.5% in the West
Coast District in the Western Cape to 46.4% in
Uthukela District in KZN;

e Amongst sexually active adults aged 15-49, preva-
lence rates range from 5.3% to 25.8%, averaging out
across the country at 16.9%; and

e The highest prevalence rates amongst women are in
the 25-29 age group — men reach a lower peak more
gradually and later.

Change may have come late, but it has come strong. The
public commitments of the President, his deputy, and the
Minister of Health and his director-general have been ac-
companied by budgetary increases and the scale-up of
service provision. But SANAC remains somewhat dys-
functional,* and the legacy of denialism still undermines
the country’s response — too many of the old guard remain
in their positions, and the “capacity deficit” is proving par-
ticularly difficult to address.



In terms of its research and civil society communities,
however, South Africa remains strong:

e |t is home to a number of world-renowned research-
ers and institutions;

e |tis a world-leader in large-scale clinical trials — these
include the CHER study on early infant HAART initia-
tion; the Orange Farm MMC trial; and CAPRISA 004
on the use of 1% tenofovir gel as topical pre-exposure
prophylaxis (PrEP); and

e |ts civil society leaders, in addition to continuing to
hold the state and the private sector to account, par-
ticipate in a range of governance structures and pro-
vide advice on an ongoing basis to key government
departments.

ROLE OF CIVIL SOCIETY GOING FORWARD

So what about the role of civil society going forward?
Looking back, we can see quite clearly what has — and
has not — worked; based on this, the following elements

should continue to underpin the civil society response:

e A primary focus on protecting people’s rights, wheth-
er as people living with HIV, as people vulnerable to
HIV infection, or as research subjects;

e Influencing the scientific agenda;

e Popularising science, including building support for
evidence-based policy-making and programming; and

e Translating scientific developments into HIV policy
and programmes through mobilisation, organisation
and advocacy, and where necessary, litigation and
other forms of direct action.

Most importantly, civil society must continue to hold
stakeholders — including civil society organizations them-
selves — to account. We should never apologise for getting
our foot in the door or occupying seats at the decision-
making table. But at the same time, we must remain vigi-
lant. We cannot let participation become co-option — we
have a duty to disengage as and when we are used to
justify the unjustifiable.

ENDNOTES

1 This article draws heavily on Jonathan Berger, “AIDS” in
Krista Johnson and Sean Jacobs (eds.), Enclyclopedia of
South Africa (Boulder, CO: Lynne Rienner Publishers, 2011)
and the authorities cited therein
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died
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Federal Response to Needle-exchange Programs”, (1995)
72: 2 Bulletin of the New York Academy of Medicine 380,
available at  http://www.ncbi.nlm.nih.gov/pmc/articles/
PMC2359440/pdf/bullnyacadmed01036-0071.pdf

4 See George W. Bush, “Memorandum for the Administrator
of the United States Agency for International Development”
(22 January 2001), available at http://web.archive.org/
web/20010604032136/http://www.whitehouse.gov/news/
releases/20010123-5.html. The Global Gag Rule was re-
scinded on 23 January 2009; see Barack Obama, “Memo-
randum for the Secretary of State [and] the Administrator
of the United States Agency for International Development
— SUBJECT: Mexico City Policy and Assistance for Volun-
tary Population Planning” (23 January 2009), available at
http://www.whitehouse.gov/the_press_office/MexicoCityPol-
icy-VoluntaryPopulationPlanning/

5 See http://www.guardian.co.uk/commentisfree/cifamerica/
2011/dec/12/obama-science-morning-after-pill

6  See http://en.wikipedia.org/wiki/Hanlon’s_razor

7  Dr Manto Tshabalala-Msimang became Minister of Health in
June 1999.

8  Thabo Mbeki became President in June 1999.

9  The Congress of South African Trade Unions (COSATU) and
its affiliate, the Chemical, Energy, Paper, Printing, Wood and
Allied Workers Union (CEPPWAWU).

10 See Joint United Nations Programme on HIV/AIDS (UN-
AIDS), “Safe, voluntary, informed male circumcision and
comprehensive HIV prevention: guidance for decision-
makers on human rights, ethical and legal considerations”,
available at http://www.malecircumcision.org/programs/
documents/human_rights_ethical_legal_guidance_03_08.
pdf

11 See, for example, Health-e News Service, “Zulu king lauded
for medical male circumcision move”, available at http://
www.health-e.org.za/news/article.php?uid=20032604

12 Draft regulations relating to medical devices were published
for public comment in Government Notice No. R. 586, Gov-
ernment Gazette No. 34463 (22 July 2011).

13 Recent investigations by Mail & Guardian journalists are
instructive. See, for example, Lionel Faull and Sam Sole,
“The well-connected Mr KLamp”, available at http://amab-
hungane.co.za/article/2011-10-21-the-wellconnected-mr-
klamp. See also Marcus Low and Nathan Geffen, “The king,
the car and the clamp”, available at http://www.quackdown.
info/article/king-car-and-clamp/

14 The NSP 2012-2016, which was recently endorsed by
SANAC and adopted by Cabinet as official policy, identifies
the urgent need to address SANAC’s many organisational
challenges, including its legal status and composition.
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APPENDICES

PEOPLE AT SECTIONZT

BOARD OF DIRECTORS

Chairperson

Vuyiseka Dubula — General Secretary, Treatment Action Campaign (TAC)

Deputy Chairperson

Johann Kriegler — Former Justice of the Constitutional Court and Chairperson of the Independent Electoral Commission
during South Africa’s first democratic elections

Treasurer

Nhlanhla Ndlovu — Programme Manager, Centre for Economic Governance and AIDS in Africa (CEGAA)

Other Directors

Brian Brink — Chief Medical Officer, Anglo American plc and member of the Board of the Global Fund to fight AIDS,
TB and Malaria

Sharon Fonn (ex officio) — Head of the School of Public Health, University of the Witwatersrand, Johannesburg
Mark Heywood (ex officio) — Executive Director, SECTION27

Quarraisha Abdool Karim — Epidemiologist, Centre for the AIDS Programme of Research in South Africa (CAPRISA),
Nelson Mandela School of Medicine, University of KwaZulu-Natal and Columbia University

Marius Pieterse (ex officio) — Professor of Law, University of the Witwatersrand, Johannesburg

Theo Steele — Campaigns Coordinator, Congress of South African Trade Unions (COSATU)
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STAFF

Muhammad Abdur-Rahim — Finance Manager

Jonathan Berger — Senior Researcher and Head of Policy and Research (until December 2011)

Daygan Eagar — Researcher and Coordinator of the Budget and Expenditure Monitoring Forum (since February 2011)
Tim Fish — Junior Researcher (January — June 2011)

Howard Gabriels — Interim Chief Operating Officer (since September 2011)

Prathima Garbharran — Chief Operating Officer (January — August 2011)

Nathan Geffen — Researcher (until November 2010)

Adila Hassim — Advocate and Head of Litigation and Legal Services; Board Member, Corruption Watch; Board Member,
Mandela and Tambo Law Offices

Mark Heywood — Executive Director. Member, TAC National Council and Secretariat (Board of Directors). Deputy
Chairperson, South African National AIDS Council. Trustee, South African National AIDS Trust. Chairperson, UNAIDS
Reference Group on HIV and Human Rights (until December 2010)

Brian Honermann — Researcher (until December 2010)
Nonkosi Khumalo — Researcher (currently seconded to TAC as full-time Chairperson)

Varsha Lalla — Researcher and Personal Assistant to the Head of Litigation and Legal Services (since February 2011)

Top left: Patrick Mdletshe and Phindi Mlotswa. Bottom left: Tummy Seboko. Top right: Daygan Eagar. Bottom right:
Nasser Sujee.
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Linda Lea — Interim Chief Operating Officer (April 2010 — December 2010)

S’khumbuzo Maphumulo — Attorney (on extended study leave from August 2011 — mid-2012)

Zaid Patrick Mdletshe — Researcher and Personal Assistant to the Executive Director (since September 2011)
Phindile Mlotshwa — Office Assistant

Shalom Ncala — Receptionist (until November 2010)

Kate Paterson — Personal Assistant to the TAC Chairperson and the Executive Director June 2010 to September 2011
Umunyana Rugege — Attorney

Asanda Saule — Communications Officer (until June 2010)

Ella Scheepers — Personal Assistant to the TAC Chairperson (until June 2010)

Tummy Seboko — Administrative Officer

John Shija — Personal Assistant to the Executive Director (until June 2010)

Nikki Stein — Attorney (since September 2011)

Nasser Sujee — Finance Officer

Agnieszka Wlodarski — Attorney. Chairperson, Stop TB Task Force on TB and Human Rights. Member, South African
National AIDS Council Treatment Task Team on HIV and TB Integration

INTERNS AND FELLOWS

Erin Carter — George Washington University Public Interest Summer Intern (May — August 2010)

Harrison Clark — Intern (August 2010)

Danielle Glatt — University of Toronto International Human Rights Program Summer Intern (May — August 2011)
Rachel High — University of Virginia South African Human Rights Fellow (May — August 2011)

Sarah Jackson — Students for Law and Social Justice Intern, University of Cape Town (June/July 2010)

Laura Jolley — Class of 1957 South Africa Human Rights Fellow (May — August 2010)

Mluleki Marongo — Students for Law and Social Justice Intern, Fort Hare University (June/July 2011)

Winnie Ngubane — Students for Law and Social Justice Intern, University of KwaZulu-Natal (June/July 2010)
Sibusisiwe Nxumalo — Students for Law and Social Justice Intern, University of KwaZulu-Natal (June/July 2011)
Metumo Shilongo — Students for Law and Social Justice Fellow (2011)

John Stephens — Monroe Leigh Fellow In International Law (since September 2011)

VOLUNTEERS

Vince Calderhead — Constitutional Law Scholar and Legal Practitioner, Halifax, Nova Scotia, Canada (January — March
2011)

Claire McNeil — Constitutional Law Scholar and Legal Practitioner, Halifax, Nova Scotia, Canada (January — March
2011)
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LITIGATION AND LEGAL SERVIGES

Client/Case

Description

Implementation of the NSP

Western Cape AIDS Training, In-
formation and Counselling Centre
(ATICC)

Legal advice provided to ATICC on the legal implications of a clinic card which
displayed the HIV status of a patient. Memo sent 23 March 2011

BM v Hospital and related mat-
ters

Legal advice provided in October 2011 to BM'’s family regarding the refusal of
a medical aid scheme to pay for a portion of a medical bill for specialised treat-
ment provided in a private hospital

Community Media Trust (CMT)
and the South African Broadcast-
ing Corporation (SABC)

The Community Media Trust (CMT) produces the Siyayainqobo Beat It! TV Series.
The programme is screened on SABC and seeks to educate a wide audience on
a variety of HIV related issues. SECTION27 provides legal advice to CMT, when
necessary, in relation to the broadcasting agreements CMT concludes with the
SABC on an annual basis for the TV series

DN v All Life Insurance

Refusal to cover a person living with HIV due to weight. After intervention the
client was accepted onto cover

EN and Others v Minister of
Correctional Services and Others
(Westville)

Court application to order the Respondents in the Westville Prison matter to pay
the costs of the applications. This litigation has been concluded and costs were
paid on 27 October 2011

EXXARO workplace policy on HIV

SECTION27 provided comments to NUM on proposed workplace policy for
Exxaro and measures to be taken to ensure compliance with the Code of Good
Practice on Key Aspects of HIV/AIDS and Employment

GA v Mooikloof Estates (Pty) Ltd

Successful litigation (with Webber Wentzel) for compensation for automatically
unfair dismissal on the basis of HIV status. Judgment was handed down 16
February 2011

HIV discrimination within South
African Police Services (SAPS)

SECTION27 provided legal advice to the Durban office of the Legal Resources
Centre regarding a case of HIV discrimination in the SAPS

IE v Bonitas Medical Aid Scheme

SECTIONZ27 represented IE for recoupment of costs he had been forced to pay
out-of-pocket for an HIV-related surgical procedure that should have been cov-
ered under his benefit option with Bonitas. |E was refunded the full amount on
3 May 2011

IH and AO v MEC for Health,
Western Cape and Another

Enforcement of the settlement agreement to ensure that the child continues to
receive free medical treatments at the State’s expense

Legal advice to Treatment Action
Campaign (TAC) on Tara KLamp
circumcision device

SECTION27 supported TAC in its work to ensure safe voluntary male medical
circumcision

Legal advice to SL

Legal advice to SL regarding occupational transmission of HIV

M

Legal advice provided to M on the legal and ethical obligations relating to the
disclosure of HIV status of a patient by a health care worker
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Memoranda for Shout-it-Now

SECTION27 provided memoranda on voluntary HIV counselling and testing in
secondary schools in September 2011, including who may consent to testing,
who may grant permission to conduct HCT in schools and the role of the Na-
tional and Provincial Departments of Health and Education

MR v Al Jazeera

Claim against the State of Qatar and Al Jazeera English for the unfair detention,
dismissal and deportation of MR arising from his HIV status

MS v NN

Legal assistance provided to MS in a claim for damages lodged by NN for alleged
HIV transmission in the workplace

Treatment Action Campaign (TAC)
complaint to the South African
Human Rights Commission
(SAHRC) in the Lorna Mlofana
case

Correspondence with the SAHRC on behalf of TAC regarding the refusal of the
SAHRC to investigate the Lorna Mlofana complaint brought by TAC. Lorna Mlof-
ana was an HIV activist and was murdered because she was living with HIV.

Reform of the public and private health systems

Africa Health Placements v South
African Nursing Council (SANC)

Legal advice provided to Africa Health Placements to obtain information on the
criteria used by the SANC for the admission and registration of foreign applicants
to practice in South Africa. This matter is ongoing

HS v Solal Technologies; RS v
Solal Technologies

SECTION27 acts for HS and RS in respective defamation disputes with Solal
concerning statements by HS and RS about Solal’s advertising of certain comple-
mentary and alternative medicine products

Investigation into the death of
a baby as a result of non-func-
tioning lifts at Charlotte Maxeke
Hospital

SECTION27 was approached to investigate the reasons for the lifts in the pae-
diatric section of at the Charlotte Maxeke Hospital not functioning. The non-
functioning lifts resulted in the death of a baby. This issue will be raised in
discussions that will be held with the Gauteng Department of Health on the
budgetary issues it is currently experiencing

KC v Solal Technologies

SECTIONZ27 acts for KC in a dispute with Solal concerning statements about Sol-
al's advertising of one of its complementary and alternative medicine products

Medicines Control Council v
Adcock Ingram Healthcare Ltd
rescission application

Successful representation of the Medicines Control Council in a court applica-
tion to rescind a settlement order which effectively allowed Adcock Ingram to
continue to sell medicines found to be unsafe for human consumption pending
an appeal against the Council’s decision to withdraw the registration of these
medicines. Rescission order granted 15 November

Medicines Control Council v
Adcock Ingram Healthcare Ltd
appeal

Legal representation of the Medicines Control Council in an internal appeal of its
decision to withdraw the registration of medicines found to be unsafe for human
consumption

M v Discovery Health

On 19 October 2011, SECTION27 lodged a complaint through Discovery’s in-
ternal complaints mechanism regarding Discovery’s failure to pay for a surgery
that should have been covered in terms of the client’s Discovery Health benefit
option

MM v Discovery

Successful complaint against Discovery in respect of failure to cover dialysis
treatment

MT v South African Police Service

SECTIONZ27 intervened and successfully negotiated the release of a mother and
child, both of whom were refugees, after the mother was arrested. SECTION27
also ensured the mother’s subsequent attendance in court and representation for
her by the public defender in September 2010

Ndlovu Care Group and the Min-
ister of Health

Legal assistance provided to Ndlovu Care Group to ensure the reopening of a pi-
lot project pending the completion of an evaluation of the project. The pilot proj-
ect provided decentralised laboratory services to communities who live substan-
tial distances from main laboratory service sites in Johannesburg and Pretoria
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NN v Western Cape Department
of Health

Legal advice provided to NN on the criteria used in the public health care sector
to determine eligibility to receive kidney dialysis treatment from a public hospi-
tal. Unfortunately NN did not meet the criteria set by the Department of Health
and was therefore ineligible

RHAP, RuDASA and others and
the Minister of Health and Minis-
ter of Public Service and Admin-
istration

SECTIONZ27 is in the process of facilitating a meeting between the Minister of
Health, health trade unions and organisations representing patients so that these
parties may be brought together to discuss the rights and ethics of strike action
and what mechanism should be put in place to ensure that essential services
continue to be provided in the health sector during a strike. A legal opinion has
been provided to the parties

SPvI0

Legal advice provided to SP in a labour dispute dealing with incapacity of the
employee and alleged health status discrimination

SD v Wits Medical Aid Scheme

Assistance to client to include a minor child as a dependent on client’'s medical
aid scheme

VT v South Africa Health Profes-
sionals Council (HPCSA) Registra-
tion Application

Determinants of health: improvi

Successful application to the HPCSA on behalf of VT so as to register VT in the
category of Independent Practice (General Practitioner)

ng access to quality education, food and social assistance

Equal Education v Western Cape
Education Department

Demand to Western Cape Education Department to provide sufficient textbooks
for grade 12 students in three schools in Khayelitsha

The Centre for Child Law and oth-
ers v Eastern Cape Department of
Education and Others

Legal advice to Equal Education regarding a challenge by the Centre for Child
Law to poor infrastructure in Eastern Cape schools

Dinoto Secondary Technical
School

Criminal and disciplinary proceedings against teacher for rape and sexual assault
of learners as well as other offences under the Employment of Educators Act.
Complaint lodged with GDE on 10 November 2011

Joas Ngakane

Joas Ngakane is a retired teacher who taught for 41 years and was classified
as a temporary employee due to his race. As a result of his classification, he
did not receive a fair pension. SECTION27 is assisting Mr Ngakane to apply
for a restructuring of his pension and to receive recognition for his contribution
to education in South Africa. SECTION27 is also investigating the cases of 117
other retired teachers who are in a similar position

Kingsway Intermediate School

Correspondence with the Gauteng Department of Education regarding its failure
to provide appropriate learning facilities, including the paving of a play area,
shelter for learners on the play area and replacement of dilapidated mobile class-
rooms

New Kingsway School

Engagement with the Gauteng Department of Education regarding a school that
has been constructed adjacent to an abandoned mineshaft and on dolomitic
land in breach of the National Minimum Norms and Standards on School Infra-
structure and the Centralised Dolomite Risk Management Strategy published by
the Department of Public Works

Vhutshilo Mountain School
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Engagement with the Limpopo Department of Education in November 2011
regarding its refusal to grant a subsidy to allow continued operation of the Vhut-
shilo Mountain School, which focuses on the education and support of learners
affected by HIV. The school has now closed and learners have been placed at
alternative schools



Constitutionalism, good governance and the rule of law

ALP v Registers of Companies

On 5 May 2010, ALP issued summons against the Registrar of Companies for
the right to its own name. The matter was settled on 10 May 2010

Amicus curiae application in the
Constitutional Court on behalf of
National Association of Demo-
cratic Lawyers

Challenge to the constitutionality of section 8 of the Judges' Remuneration and
Conditions of Employment Act, 47 of 2001, by which the President was empow-
ered to extend the term of the Chief Justice of the Constitutional Court. Judgment
handed down 29 July 2011

Budget and Expenditure Moni-
toring Forum v Department of
Health

Requests for access to the reports of the Integrated Support Teams commis-
sioned by Barbara Hogan in February 2009 and for access to all the approved
provincial business plans for the 2010/2011 Comprehensive HIV and AIDS Con-
ditional Grant

Arrest of gay and lesbian activists
in Vosloorus

Work with partners

In October 2010 in Vosloorus, 12 young people were arrested at a party after
a gay pride parade. The police were unable to give an adequate reason for the
arrest.  With SECTION27’s intervention, the detainees were released and the
charges were dropped

Work with partners nationally:

Treatment Action Campaign (TAC)
corporate governance

Legal advice to TAC on corporate governance. Memorandum of Incorporation
registered in terms of the new Companies Act

Work with partners international

y:

Assistance to the Botswana
Network on Ethics, Law and HIV/
AIDS (BONELA)

SECTIONZ27 provided advice on comparative laws and policies relating to BONE-
LA’'s matter dealing with access to antiretrovirals for a noncitizen/ foreigner in a
Botswana prison who was ineligible for treatment according to policy national
guidelines.

Legal assistance provided to the
Kenya Legal and Ethical Issues
Network on HIV & AIDS (KELIN)

SECTIONZ27 provided legal assistance to KELIN in their application to challenge
the arrest and incarceration of two TB patients who had defaulted on their treat-
ment.

Legal opinion to MSF on UN Se-
curity Council Resolution 1916

SECTION27 provided a legal opinion to MSF regarding a UN Security Council
resolution related to certain groups that could be classified as terrorists. MSF
was concerned about the implications of the resolution on their humanitarian
work in Somalia
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PUBLIGATIONS

. SECTION2T PUBLICATIONS, SUBMISSIONS AND LEGAL PAPERS

13 April 2010. Letter submitted to the National Min-
ister of Health re human resources for health crisis.
Coordinated by RHAP, co-signed by SECTION27, Ru-
DASA, Wits Centre for Rural Health, Wits Centre for
Health Policy, Africa Health Placements. Resulted in
meeting with DDG HRH Dr Percy Mahlati on 22nd
of June 2010. Ongoing process of trying to influence
DoH'’s policies

19 April 2010. Letter to the MEC of Health in
Mpumalanga regarding hospital mismanagement at
Tintswalo Hospital and the impact on quality of care
(following a field visit 7-9 April).

20 April 2010. Submission on the Social Assistance
Amendment Bill, 2010 to NA Portfolio Committee on
Social Assistance

27 April 2010. Supplementary submission address-
ing the definition of disability

7 May 2010. ALP final review: January 2009 -
March 2010

14 May 2010. ALP letter to Minister of Health re-
questing urgent intervention on the Regulations Re-
garding Communicable Diseases

7 June 2010. Written input given at the request of
HWSETA on the development of the five year Health
Workers' Sector Skills Plan under the new guidelines.
(RHAP)

15 July 2010. Submission on draft Constitution 19th
Amendment Bill and draft Superior Courts Bill (with
LRC)

6 August 2010. Complaint to Foundation for Human
Rights concerning conduct of Andile Mngxi-tama

1 September 2010. Memorandum for DG of Health
on Hospital Association of South Africa v Minister of
Health and Another [2010] ZAGPPHC 69

September 2010. Confidential Memo for COSATU
General Secretary on Setting up an Anti-Corruption
Unit

16 — 17 September 2010. Civil society consensus
statement for activist dialogue
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7 September 2010. Concept note on access to medi-
cines (A2M) work (precursor to funding pro-posal to
0SlI on A2M work)

7 October 2010. Submission to Indian Department
of Industrial Policy and Promotion (DIPP) on discus-
sion paper on compulsory licensing

1 November 2010. Memorandum for DG of Health
on the regulation of health pricing

Various confidential memoranda for Medicines Con-
trol Council (MCC): draft CAMS regulations; uBhe-
jane investigation and implications; and promulga-
tion of Act 72 of 2008

25 January 2011, Opinion for Minister of Economic
Development on designation of health sector as eco-
nomically unstable

14 February 2011, Submission on the Draft Regula-
tions to the Social Assistance Act, 2011

4 March 2011. State Liability Amendment Bill [B 2--
20011 (submission to Parliament)

15 March 2011. State of mental health care in Lim-
popo Province. Letter to Limpopo DoH, by RHAP,
SECTION27, TAC and SASOP

16 March 2011. Proposed methodology for interna-
tional benchmarking of medicine prices (submission
to the NDoH)

Realising the Right to Health in Our Lifetimes? To-
wards a Framework Convention on Global Health.
Discussion paper for SECTION27 regional consulta-
tion on the right to health

22 April 2011. Draft National Health Amendment
Bill, 2011 (submission to the NDoH)

10 May 2011. Developing and implementing a legis-
lative framework to regulate health service pricing in
the private sector: steps to be taken, Memorandum
for Director General of Health

1 June 2011. Section on HIV & TB for COSATU Gen-
eral Secretary’s Secretariat Report to COSATU CC



22 July 2011. SECTION27, “Written Submission
to the National Treasury on its proposal for the first
phase of the conversion of medical tax deductions
to medical tax credits”, Available at: http://www.
section27.org.za/wp-content/uploads/2011/07/Tax-
credits-submission-2011.pdf

22 July 2011. Legal Resources Centre, SECTION27,
“Joint Submission: Constitution Seventeenth Amend-
ment Bill [B 6 — 20111", available at: http://www.
section27.org.za/wp-content/uploads/2011/07/
LRC-S27-submission-Constitution-17th-A-B.pdf

August 2011. Read Hope Phillips et al, “Making lo-
cal government work: an activist's guide”, 2011, also
available at: http://www.seri-sa.org/images/stories/
activistguidetolocalgovernment_augl1.pdf.

26 August 2011. SECTION27, “Submission on
the Suitability of Justice Mogoeng Mogoeng for Ap-

pointment as Chief Justice of South Africa”, Avail-
able at: http://www.section27.org.za/wp-content/up-
loads/2011/08/SubmissionToJSConJusticeMogoeng.
pdf.

8 September 2011. SECTION27, “NSP 2012-2016
Submission on Overall Structure of Draft Zero: Whatisa
Strategic Plan?”, Available at: http://www.section27.
org.za/wp-content/uploads/2011/09/SECTION27-
SUBMISSION-What-is-an-NSP-201109071.pdf.

12 September 2011. SECTION27, “NSP 2012-
2016 Submission on Draft Zero: Costing and Bud-
geting”, Available at: http://www.section27.org.za/
wp-content/uploads/2011/09/SECTION27-submis-
sion-costing-and-budgeting-201109122.pdf.

.PUBLIC STATEMENTS BY SECTION2T (ALL AVAILABLE AT SECTION27.0R6.2A)

15 April 2010. ALP calls on Health Minister to main-
tain his firm stand on drug prices

20 May 2010. SECTION27 protests against convic-
tion of Steven Monjeza and Tiwonge Chimbalanga in
Malawi

23 May 2010. Malawian court’s cruel sentence

2 June 2010. Release of Monjeza and Chimbalanga
welcome

4 June 2010. TAC and SECTION27 welcome the re-
lease of IST report

9 June 2010. Current OSD offer still disadvantages
rural communities (RHAP)

30 June 2010. Concerns regarding Indian trade ne-
gotiations with EU

1 July 2010. Transparency and fairness must be en-
forced in 2010 ARV tender process

6 July 2010. HIV incidence in South Africa: what is
really happening?

8 July 2010. SECTION27 leader speaks on AIDS and
human rights in China

8 July 2010. Voluntary male Circumcision is Safe
and Effective: But Beware of Unsafe Devices

17 August 2010. Civil Society Organisations Call on
Government to Negotiate a Fair Deal for Public Ser-
vants

25 August 2010. A week into the Public Sector Strike

3 September 2010. IST reports on the state of health
and the public’s right to know

15 September 2010. After the Public sector Workers'’
Strike

14 October 2010. Meeting the Challenges of HIV
Treatment and Prevention through Independent Mo-
bilisation and Work Through SANAC

3 November 2010. The ANC should not be scared
of independent campaigns against corruption and for
service delivery, human rights and public account-
ability

11 November 2010. Civil Society organisations
meeting on 12 November to consider the Integrated
Support Team Reports

16 November 2010. 4th BEMF meeting: Under-
standing the IST reports

22 November 2010. World AIDS Day protest planned
to demand immediate release of Chinese AIDS & hu-
man rights activist, Tian Xi and others

24 November 2010. Study proves that a pill a day
reduces the risk of HIV infection amongst men who
have sex with men

1 December 2010. Call for the immediate release of
AIDS and human rights activist, Tian Xi, and other
Chinese human rights defenders
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6 December 2010. Judgment reserved in alleged un-
fair dismissal case (Gary Shane Allpass v Mooikloof
Estates)

15 December 2010. SECTION27 and TAC applaud
successful ARV medicine tender — but call for con-
tinued actions to drive prices of essential medicines
down further

25 January 2011. Report on investigation into infant
deaths at Charlotte Maxeke Hospital released

15 February 2011. SECTION27, Treatment Action
Campaign, Yezingane Network, Equal Education,
welcomes HCT for teens but cautions on approach

16 February 2011. Judgment to be handed down
by Labour Court in important HIV related unfair dis-
crimination matter

16 February 2011. Judgment reaffirms rights of peo-
ple with HIV to non-discrimination in employment

24 February 2011. SECTION27 2011 Budget Analy-
sis

2 March 2011. Millions of people call for freedom for
Chinese HIV/AIDS Activist Tian Xi

9 March 2011. SECTION27, TAC and MSF South
Africa call on the EU and India to stop the threats to
people’s lives

16 March 2011. Proposed EU economic partnership
raises concerns about medicines access

13 April 2011. 5th BEMF meeting: BEMF urges gov-
ernment to take decisive action to re-solve the crisis
of funding for health care

4 May 2011. Victory for HIV positive man in dispute
with Bonitas Medical Fund

4 May 2011. TAC and SECTION27 urge Parliament
not to ratify WTO decision on Paragraph 6 of the
Doha Declaration on TRIPS and Public Health

17 May 2011. Local government must be fixed for
services to be delivered

22 May 2011. Civil society organisations call for
renewed commitment going into the UN High Level
Meeting on HIV/AIDS

1 June 2011. The Protection of Information Bill is
unconstitutional and anti-democratic

24 June 2011. High Court finds that life expectancy
for people with HIV on antiretroviral treatment is nor-
mal
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24 June 2011. Civil Society Organisations call for the
state and the unions to urgently finalise the minimum
service level agreement for the Health sector. RuDA-
SA, RHAP, TAC, Black Sash, MSF, AIDS Foundation,
HIV Clinicians Society, UKZN CRH, Wits CRH

28 July 2011. SECTION27 urges National Treasury
to extend subsidisation of medical scheme contribu-
tions beyond personal income tax payers

12 August 2011. SECTION27 and TAC welcome
Green Paper on National Health Insurance

22 August 2011. Making local government work: an
activist's guide

26 August 2011. Submission to the JSC on Justice
Mogoeng Mogoeng

6 September 2011. JSC interview raises concerns
about judicial appointment process

8 September 201 1. First SECTION27 submission on
Draft Zero of the NSP

12 September 2011. Second SECTION27 submis-
sion on Draft Zero of the NSP

27 September 2011. Auditor General releases damn-
ing report

6 October 2011. 6th meeting of the BEMF: Consoli-
dating the forum

12 October 2011. SECTION27 comments on impor-
tant draft hospital regulations

24 October 2011. Organisations representing pa-
tients call for a minimum service level agreement
(MSLA) or alternative mechanism to protect access
to essential health care services

31 October 2011. SECTION27’s analysis of the MT-
BPS and 2011/12 adjustments budget

18 November 2011. High Court rules in favour of the
Medicines Control Council

30 November 2011. Al Jazeera English (“Al Jazeera”)
and State of Qatar (“Qatar”) accused of human rights
abuses of people living with HIV

1 December 2011. Open letter to HIVEX limited from
SECTION27 and the Treatment Action Campaign

2 December 2011. TAC and SECTION27 release the
first issue of our magazine: NSP Review

7 December 2011. The 7th meeting of the BEMF



jii. INDIVIDUAL ARTICLES AND OTHER PUBLICATIONS

Jonathan Berger

A Hassim, J Berger “Regulating private power in
health: Hospital Association of South Africa v Min-
ister of Health and Another [2010] ZAGPPHC 69",
(2010) 11:2 ESR Review 6

E Hoen et al, “Driving a decade of change: HIV/
AIDS, patents and access to medicines for all”,
(2011) 14:15 Journal of the International AIDS So-
ciety 1, available at http://www.jiasociety.org/con-
tent/14/1/15

Jonathan Berger, “A bold, courageous move on HIV
testing”, The Star (11 March 2011) — also published
online by the Health-e News Services

Jonathan Berger, “Patents and the Pipeline: Is Access
Under Threat?” in P Clayden et al, 2011 Pipeline Re-
port: HIV, hepatitis C virus (HCV), and tuberculosis
drugs, diagnostics, vaccines, and preventive tech-
nologies in development, i-Base / Treatment Action
Group

J Berger, “Let someone else save the planet”, Mail &
Guardian (30 September 2011) Available at: http://
mg.co.za/article/2011-09-30-let-someone-else-
save-the-planet/

Daygan Eagar

Daygan Eagar, “Many municipalities failing to deliv-
er”, Politicsweb (17 May 2011)

Nathan Geffen

N Geffen “HIV and the Brain”, Equal Treatment Issue
32 (April 2010)

N Geffen “Botswana IPT trial: Continuous isoniazid
superior to 6 months short course”, HTB South 3(2)
(April 2010

N Geffen “Cepheid Gene Expert diagnostic technol-
ogy for TB”, HTB South 3(2) (April 2010)

N Geffen “Adherence of TB patients on self-adminis-
tered treatment”, HTB South 3(2) (April 2010)

N Geffen “High mortality and poor record keeping
for TB in-patients in KwaZulu-Natal Hospital”, HTB
South 3(2) (April 2010)

N Geffen “Factors affecting survival of XDR TB pa-
tients”, HTB South 3(2) (April 2010)

N Geffen “TB screening algorithm to determine who
can safely go onto IPT and who needs to be treated”,
HTB South 3(2), 2010 (April 2010)

N Geffen “Analysis of the emergence of drug resistant
TB in a South African mine”, HTB South 3(2) (April
2010)

N Geffen “Systematic review of rifamycin studies
shows eight months might be beneficial”, HTB South
3(2) (April 2010)

N Geffen “Lampooning religion” Writing Rights,
http://writingrights.org/2010/05/31/shuaib-manjra-
and-nathan-geffen-on-zapiro-and-the-cartoon-of-the-
prophet-muhammad/ (31 May 2010)

N Geffen “How active TB is diagnosed”, Equal Treat-
ment Issue 33 (June 2010)

Adila Hassim

A Hassim, “True Justice and the Gates to the Club”,
Business Day (19 April 2010)

A Hassim et al, “Constitution packs a real punch”,
Mail & Guardian (with Mark Heywood and Jonathan
Berger) (7 May 2011)

A Hassim, J Berger “Regulating private power in
health: Hospital Association of South Africa v Min-
ister of Health and Another [2010] ZAGPPHC 69",
(2010) 11:2 ESR Review 6

A Hassim, “National Health Insurance: Legal and
Civil Society Considerations” (2010) SAHR 205

A Hassim, “The Role of NGOS and Private Practitio-
ners”, Pro Bono Newsletter Issue 17 (June 2011)

Mark Heywood

A Hassim et al, “Constitution packs a real punch”,
Mail & Guardian (with Mark Heywood and Jonathan
Berger) (7 May 2011)

M Heywood, “Struggle against HIV continues”,
Sowetan (26 May 2010)

M Heywood, “Caught in the plenty trap” Cape Times
(24 October 2011) Available online at: http://cape-
times.newspaperdirect.com/epaper/viewer.aspx

M Heywood, “The impact of CSI on our society” Fi-
nancial Mail (27 October 2011) Available online at:
http://www.fm.co.za/Article.aspx?id=157137"
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e E Rosskam, | Kickbusch eds, Negotiating and Navi-
gating Global Health: Case Studies in Global Health
Diplomacy (with a chapter from Mark Heywood)
World Scientific Publishing Company (7 December
2011)

e M Heywood “Human Rights Editorial” Equal Treat-
ment Issue 35 (September 2010)

o A Desai et al (eds), Zuma’s Own Goal: Losing South
Af-rica’s ‘War on Poverty’ With a chapter by M Hey-
wood “TAC and Justice” (New Jersey: Africa World
Press, 2010)

e A Grover et al, “National and global responsibilities
for health”(with Mark Heywood) (2010) 88:10 Bul-
letin of the World Health Organization 717

e D Glaser (ed) Mbeki and After With a chapter by M
Heywood “Civil Society and Uncivil Government: The
Treatment Action Campaign vs Thabo Mbeki, 1998
— 2008 (Johannesburg: Wits University Press, No-
vember 2010)

e M Heywood, “Failing our Kids: the key to beating the
continued HIV-AIDS Pandemic lies in understand-
ing how HIV impacts on other areas of life”, Sunday
World (12 June 2011)

e M Heywood, “Activism as a Social Determinant of
Health”, Equinet Newsletter, April 2011

e V Dubula, M Heywood, “A Decade of Fighting For
Our Lives”, (2011) XLVII:1 UN Chronicle avail-
able online at: http://www.un.org/wcm/content/site/
chronicle/cache/bypass/home/archive/issues2011/
hivaidsthefourthdecade/adecadeoffighitngforourlives
?ctnscroll_articleContainerList=1_0&ctnlistpaginati
on_articleContainerList=true.

e M Heywood, “Looking into the souls of white folk”,
Mail & Gaurdian Online (September 2 2011)
Available online at: http://mg.co.za/article/2011-
09-02-looking-into-the-souls-of-white-folk.

e M Heywood, “Democracy needs advocacy groups”,
The Star (29 September 2011) Available online at:
http://www.iol.co.za/the-star/democracy-needs-advo-
cacy-groups-1.1146886.

* M Heywood and S Davis, “Prejudice Mars China’s
AIDS Record”, The Wall Street Journal (30 Novem-
ber 2011) Available online at: http://online.wsj.com/
article/SB100014240529702038331045770696
50857909514.html.

John Stephens

e J Stephens, “If NHI fails, it won't be because of the
constitution”, Business Day (1 December 2011)
Available online at: http://www.businessday.co.za/
articles/Content.aspx?id=160052

Nonkosi Khumalo

e N Khumalo. A Country for My Daughter, film pro-
duced by Community Media Trust (6 May 2010)

Varsha Lalla

e Mark Heywood and Varsha Lalla, “Visioning an Ar-
chitecture Capable of Realising the Right to Health,
Towards a Framework Convention on Global Health”,
Issue Paper for UNAIDS Human Rights Reference
Group, (March 2011)

Marije Versteeg

e M Versteeg, “How to get redress when your health
rights are not respected”, Equal Treatment Issue 35
(September 2010)

Agnieszka Wlodarski

e A Wilodarski, “Isolation of patients with drug-resistant
TB and Human Rights — a brief discussion,” South
African HIV Clinicians Society Nursing Magazine
(June 2010)

iv. OTHER

e Community Media Trust, “SECTION27: Making
Rights Real”, July 2011, available at http:/www.
section27.org.za/2011/07/15/section27-making-
rights-real/
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FINANCIAL STATEMENTS

SECTION27, INCORPORATING THE AIDS LAW PROJECT (ASSOCIATION INCORPORATED UNDER SECTION21)

Registration number: 2006/021659/08.

Annual Financial Statements for the year ended 31 December 2011

DETAILED STATEMENT OF FINANGIAL PERFORMANCE

REVENUE

Grants Income

OTHER INCOME
Donations

Interest received

Litigation costs recovered
Presentation’s and honoraria
Sundry income

Sale of publications

OPERATING EXPENSES
Audit, Consultation and Financial fees
Bad debts
Conferences, meetings and seminars
Courier, printing, postage and stationery
Depreciation
Donor funds returned
Employee costs
Evaluation and monitoring
Institutional and Logistical costs - UNAIDS Judge's Conference
Legal and consultation fees
Loss on disposal of assets
Publications and dissemination
Refreshments and cleaning
Rent, water, electricity, repairs and maintenance
Resource Centre
Small assets written off
Staff development
Sundry expenses
Telecommunications and IT support
Training and workshops
Travel and accommodation

SURPLUS FOR THE YEAR

Unaudited Audited
2011 2010
R R

12 678 272 9991 239
799 918 734 750
8 360 29170
290 878 211 823
387 675 234 080
3004 13082
109 431 246 595
570 -
11 717 696 10 149 774
285 946 189 989
- 40 062
331 298 876 721
146 959 163 782
102 675 122 923
257 801 -
7 637 379 6 893 089
140 000 -
- 191 563
629 030 86 140
80 4 844
400 566 230121
54 758 46 104
658 005 618 789
84108 67 976
584 -
23679 11951
77 139 47 415
222 260 182 958
357 919 137 551
307 510 237 796
1 760 494 576 215

The 2010 financial statements have been extracted from the audited annual financial statements, and the full financial statements are available on request.

The 2011 financial statements are prepared internally and are in the process of being audited.
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SECTION27, INCORPORATING THE AIDS LAW PROJECT (ASSOCIATION INCORPORATED UNDER SECTION21)
Registration number: 2006/021659/08.

Annual Financial Statements for the year ended 31 December 2011

STATEMENT OF FINANCIAL POSITION

Unaudited Audited
2011 2010
R R
ASSETS
Non-Current Assets
Equipment, Furniture and IT 246 885 161 861
Current Assets 7 472 791 3598 453
Trade and other receivables 684 761 129 167
Cash and cash equivalents 6 788 029 3 469 286
TOTAL ASSETS 7 719 676 3760314
RESERVES AND LIABILITIES
Reserves 4 448 906 2688412
Programmes fund 12 508 13 207
Directors’ reserve fund 3113891 2 675205
Non-Distributable reserve 1 322 507 -
Liabilities
Current Liabilities 3270769 1071 902
Unutilised designated programme funding 2 477 040 779 545
Trade and other payables 792 050 286 762
Bank overdraft 1679 5595
TOTAL RESERVES AND LIABILITIES 7 719 676 3760314

The 2010 financial statements have been extracted from the audited annual financial statements, and the full financial statements are available on re-
quest. The 2011 financial statements are prepared internally and are in the process of being audited.
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and Ethical Issues Network on HIV/AIDS; Korekata Law
Centre; Lawyers Collective; O'Neill Institute for Global and
National Health Law; Stop TB Task Force on TB and Hu-
man Rights; University of Pennsylvania Law School — In-
ternational Human Rights Advocates; University of Toron-
to, Faculty of Law — International Human Rights Program;
University of Virginia School of Law; Zimbabwe Lawyers
for Human Rights and Joint United Nations Program on
HIV/AIDS

NATIONAL ORGANISATIONAL PARTNERS

Africa Health Placements; African Centre of Migration
Studies; AIDS Consortium; AIDS Legal Network; Centre
for Rural Health; Centre for Child Law; Community Media
Trust; Congress of South African Trade Unions; Consor-
tium for Refugees and Migrants in South Africa; Equal
Education; Forced Migration Working Group; Free State
AIDS Coalition; Health-e News Service; Inyathelo; Law-
yers Against Abuse; Lawyers for Human Rights; Legal
Aid South Africa; Legal Resources Centre; Médecins Sans
Frontiéres South Africa; Migrant Health Forum; National
Health Insurance Coalition; People’s Health Movement
South Africa; ProBono.Org; Rural Doctors Association of
South Africa; Rural Health Advocacy Project; South Afri-
can Human Rights Commission; School of Law, Univer-
sity of the Witwatersrand, Johannesburg; South African
National AIDS Council; Social Justice Coalition; South-
ern African HIV Clinicians Society; Students for Law and
Social Justice; Socio-Economic Rights Institute of South
Africa; Treatment Action Campaign; University of the Wit-
watersrand, Johannesburg; Webber Wentzel Attorneys;
Wits Reproductive Health and HIV Institute
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Section 27 of the Constitution: 4

(1) Everyone has the right to have access to —

. (a) health care services, including reproductii’/e health care;
(b) sufficient food and water; and o

(ci'i social security, including, if they are unable to support
themselves and their dependants, appropriate social -
assistance.

(2) The state must take reasonable legislative and other
measures, within its available resources, to achieve the
progressive realisation of each of these rights.

(3) No one may be refused emergency medical treatment.

incorporating the
I AIDS Law Project

catalysts for social justice 011 356 4100 or info@section27.org za
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