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INTRODUCTION 

 

1. SECTION27 is a public interest law centre that uses the law to protect, promote 

and advance socio-economic rights, including the right to health care services 

and the right to basic education. We use litigation, research and advocacy to 

challenge conditions that undermine the exercise of these rights. 

 

2. Representatives from SECTION27 attended the consultative workshop on the 

South African initial draft country report (“draft report”) on compliance with the 

United Nations Covenant on Economic, Social and Cultural Rights (“ICESCR”) 

on 13 February 2017.  

 

3. Unfortunately, we did not have the opportunity to deal with all of our comments 

at the consultative workshop, and were therefore allowed the opportunity to make 

this brief written submission. We are grateful for this opportunity, and look forward 

to further engagement to further the advancement of socio-economic rights. 

 

4. Our brief submissions are set out below. 

 

SUBMISSIONS ON THE DRAFT REPORT 

 

The right to health (paragraphs 133 – 145 of the draft report) 

 

5. Article 12 of the ICESCR reads as follows: 
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(1) The States Parties to the present Covenant recognize the right of 

everyone to the enjoyment of the highest attainable standard of 

physical and mental health.  

(2) The steps to be taken by the States Parties to the present Covenant 

to achieve the full realization of this right shall include those 

necessary for:  

(a) The provision for the reduction of the stillbirth-rate and of 

infant mortality and for the healthy development of the child; 

(b) The improvement of all aspects of environmental and 

industrial hygiene; 

(c) The prevention, treatment and control of epidemic, endemic, 

occupational and other diseases;  

(d) The creation of conditions which would assure to all medical 

service and medical attention in the event of sickness.  

 

6. The right of access to health care services is guaranteed in our domestic law 

under section 27 of the Constitution: 

 

(1) Everyone has the right to have access to – 

(a) Health care services, including reproductive health care; 

(b) Sufficient food and water; and 

(c) Social security, including, if they are unable to support 

themselves and their dependents, appropriate social 

assistance. 
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(2) The state must take reasonable legislative and other measures, 

within its available resources, to achieve the progressive realisation 

of each of these rights. 

(3) No one may be refused emergency medical treatment. 

 

7. While we are in broad support of the contents of the draft report in relation to the 

right to health, we believe that there are some issues that should be amplified in 

order to provide an accurate account of the delivery of health care services in 

accordance with South Africa’s international law obligations. We deal with these 

briefly below. 

 

8. National Health Insurance (NHI) 

 

8.1. We acknowledge the intended role of National Health Insurance in 

providing high quality health care services to all, and strengthening the 

fight against HIV, TB and non-communicable diseases.  

 

8.2. We submit that the draft report should highlight more clearly the obstacles 

that stand in the way of effective delivery of health care services to all. 

These include human resource management, health facility infrastructure, 

access to emergency medical services, shortages in medicines and 

equipment, leadership and management in health facilities, districts and 

provinces and the affordability of health care services in South Africa. 

There are still millions of people in South Africa who do not have access 

to quality health care services, and it should be emphasized that without 
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addressing these underlying challenges, the roll-out of National Health 

Insurance will not per se improve the situation. 

 

8.3. One of the key interventions required, and not referred to in the draft 

report, is the finalisation of regulations in terms of the National Health Act 

61 of 2003 of norms and standards for the evaluation of health care 

establishments by the Office for Health Standards Compliance. In terms 

of section 47(2) of the National Health Act, these will relate to human 

resources, health technology, equipment, hygiene, premises, the delivery 

of health services, business practices and the manner in which patients 

are accommodated and treated. All health care facilities must comply with 

these standards in order to comply with the state’s international and 

domestic obligations. Draft regulations have been published for public 

comment. 

 

9. Human resources for health 

 

9.1. Paragraph 137 of the draft report highlights some of the challenges 

regarding shortages of health care practitioners. This has a detrimental 

impact on the delivery of health care services and is a necessary condition 

for the delivery of affordable quality health care services to all. 

 

9.2. In the course of the work that we have done in this area, we have realized 

that a major factor contributing to the human resources challenges is the 

lack of basic planning through the development of evidence-based 
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organograms and provision of other documents necessary to inform what 

interventions are required to create posts for and employ sufficient staff. 

This must be addressed without delay, particularly in the light of the 

intended roll-out of National Health Insurance. 

 

10. Community health care workers 

 

10.1. The draft report mentions the existence of community health care workers 

(“CHWs”) and highlights their importance in the delivery of primary health 

care services. The services of CHWs are in many ways the backbone of 

primary health care. Their consistent deployment to provide essential 

services is critical, for example, in the fight against HIV and TB, which are 

rightly identified in the draft report as two of the major health issues in 

South Africa. 

 

10.2. A major obstacle to this is that there is currently no policy in place 

regulating the deployment of CHWs or the services they provide. In some 

provinces, CHWs are appointed directly by the Department of Health; in 

other provinces, they work with non-governmental organisations. The 

result of this is that there is no consistency regarding their working 

conditions, including their stipends, benefits and working hours. This also 

makes it almost impossible to ensure that effective services are being 

consistently delivered to all those requiring them. 
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10.3. Although there is currently a draft policy on ward-based primary health 

care outreach teams, this has been in draft form for several years with no 

clear indication of when it will be finalized and implemented. It is also 

essential that the National Treasury allocates adequate resources for this 

project. 

 

10.4. This is a major challenge to the advancement of the right to health, and 

should be highlighted as one of the key areas in which South Africa is not 

meeting its obligations.  

 

11. Mental health care services  

 

11.1. The draft report indicates that, pursuant to the enactment of the Mental 

Health Care Act 17 of 2002, there has been significant decentralization in 

mental health care services to primary and secondary level care. 

 

11.2. While this is what the Mental Health Care Act and the National Mental 

Health Policy Framework and Strategic Plan (“the Mental Health Plan”) 

envisage, the decentralization of mental health care services without 

adequately resourcing and capacitating community-based facilities will 

result in a serious breach of the rights of the mental health care users 

concerned. Indeed, the Mental Health Plan recognizes that while 

community-based care is preferable, community-based facilities will never 

meet the need of all mental health care users; specialized psychiatric 

hospitals will never become unnecessary. 
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11.3. The effects of transferring mental health care users to community-based 

facilities that cannot meet their specialized needs are recorded in the 

report alluded to in paragraph 145 of the draft report. On 1 February 2017, 

the Office of the Health Ombud released its report entitled “No Guns: 94+ 

Silent Deaths and Still Counting.” This report records the circumstances 

surrounding the deaths of at least 94 mental health care users  following 

their discharge from the Life Esidimeni mental health care facilities to 27 

community-based organisations. The report highlights what urgent 

interventions are required for the delivery of adequate mental health care 

services, including the steps required to ensure that the community-based 

facilities accommodating mental health care users meet the required 

health standards. The health ombud’s report also sets out 

recommendations to ensure accountability for the 94 mental health care 

users who passed away following their discharge from Life Esidimeni. 

 

11.4. It is important to highlight that, while the death of former residents of Life 

Esidimeni was a national tragedy, it was unfortunately not an isolated 

crisis in mental health care. An article published by the Rural Mental 

Health Campaign highlights the national nature of the mental health crisis. 

The article can be found here: 

https://www.dailymaverick.co.za/article/2017-02-15-op-ed-life-esidimeni-

tragedy-not-an-aberration/#.WKPzfm997IU. The challenges faced by 

mental health care users are extensive, and urgent interventions are 

required to address this neglected group. 
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12. Competition Commission’s Health Market Inquiry into the Private Health Care 

Sector 

 

12.1. In addition to what we set out above, we submit that the draft report should 

include a report on the Competition Commission’s market inquiry into the 

private health care sector, in terms of section 4A of the Competition Act 

89 of 1998. The terms of reference recognise that private health provision 

takes place within the context of the constitutional commitment to 

progressive realisation of the right to access health care services. The 

Competition Commission initiated this inquiry because it had reason to 

belive that there are features of the private health care sector that prevent, 

distort or restrict competition. While the inquiry was delayed due to 

litigation and the complex nature of the data analysis necessary, it is 

expected that the report will be finalised in December 2017, following a 

set of public hearings and an opportunity for written submissions from 

stakeholders. 

 

The right to education (paragraphs 146 – 160 of the draft report) 

 

13. When the South African government ratified the ICESCR, it issued a declaration 

which has the effect of qualifying its commitments in respect of the right to 

education (“the Declaration”). 
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14. The Declaration, which is in effect a reservation, fails to acknowledge the 

jurisprudence in respect of the right to basic education which states that the right 

to basic education is NOT subject to progressive realisation but is an 

“immediately realisable right”. This is based on the wording of section 29(1)(a) of 

the Constitution. 

 

14.1. In the Constitutional Court case of of Governing Body of the Juma Musjid 

Primary School  & Another v Ahmed Asruff Essay NO and Others (“Juma 

Musjid”) the Court stated that – 1 

 

It is important, for the purpose of this judgment, to understand the 

nature of the right to a basic education” under section 29(1)(a). Unlike 

some of the other socio-economic rights, this right is immediately 

realisable. There is no internal limitation requiring that the right be 

‘progressively realised’ within ‘available resources’ subject to 

‘reasonable legislative measures’. The right to a basic education in 

section 29(1)(a) may be limited only in terms of a law of general 

application, which is ‘reasonable and justifiable in an open and 

democratic society based on human dignity, equality and freedom’. 

This right is therefore distinct from the right to ‘further education’ 

provided for in section 21(1)(b). The state is, in terms of that right, 

obliged, through reasonable measures, to make further education 

‘progressively available and accessible’. (Own emphasis.) 

 

                                                
1	2011(8)	BCLR	761	(CC)	para	37.	
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14.2. The Court also went on to identify “access” as one of the essential 

components of the right to basic education, thereby confirming a content-

based or substantive approach to  interpreting the right.  It stated – 2  

 

Basic education provides a foundation for a child’s lifetime learning and 

work opportunities.  To this end, access to school – an important 

component of the right to a basic education guaranteed to everyone by 

Section 29(1)(a) of the Constitution – is a necessary condition for the 

achievement of this right. (Own emphasis.) 

 

14.3. Furthermore the Supreme Court of Appeal (SCA)  in its judgment in the 

case of Minister of Basic Education and Others v Basic Education for All 

and Others (“BEFA”)3 held that every learner is entitled to a textbook in 

every subject at the commencement of the academic year. The BEFA 

judgment further confirmed that the right as an unqualified socio-

economic right is distinguishable from the other qualified socio-economic 

rights in the South African Constitution (such as health care and housing) 

and is therefore “immediately realisable”.4 

 

15. The draft report fails to adopt an effective tool of analysis that seeks to effectively 

measure the South African government’s fulfilment of it obligation.  This is despite 

the fact that such a tool already exists.  The Committee on Economic, Social and 

Cultural Rights, created in terms of the ICESCR, has prime responsibility for 

                                                
2	para	43.		
3	[2016]	1	All	SA	369	(SCA).	
4		See		paras	36	-37	and	44.	
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monitoring socio-economic rights, including the right to education. The 

Committee has, to this end, issued a number of General Comments in which the 

rights enumerated in ICESCR are given content. The most relevant for the right 

to education are General Comments No 3,  No 11  and No 13. 

 

16. The four ‘A’ scheme as elucidated in General Comment 13 provides one of the 

most useful foundations from which to begin to interpret, and to give substantive 

content to, the right to basic education.  It states that, while the exact standard 

secured by the right to education may vary according to conditions within a 

particular state, education must exhibit the following features:  

 

16.1. Availability: functioning educational institutions and programmes have to 

be available in sufficient quantity within the jurisdiction of the State party. 

What they require to function depends upon numerous factors, including 

the developmental context within which they operate; for example all 

institutions and programmes are likely to require buildings or other 

protection from the elements, sanitation facilities for both sexes, safe 

drinking water, trained teachers on domestically competitive salaries, 

teaching materials, and so on; while some will also require facilities such 

as a library, computer laboratory and information technology. 

 

16.2. Accessibility: educational institutions and programmes have to be 

accessible to everyone, without discrimination, within the jurisdiction of 

the State party. Accessibility has three overlapping dimensions:  
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16.2.1. Non-discrimination: education must be accessible to all, 

especially the most vulnerable groups, in law and fact, without 

discrimination on any of the prohibited grounds; 

 

16.2.2. Physical accessibility: education has to be within safe physical 

reach, either by attendance at some reasonably convenient 

geographic location (e.g. a neighbourhood school) or via 

modern technology (e.g. access to a “distance learning” 

programme);  

 

16.2.3. Economic accessibility: education has to be affordable to all. 

This dimension of accessibility is subject to the differential 

wording of article 13(2) in relation to primary, secondary and 

higher education: whereas primary education shall be available 

“free to all”, States parties are required to progressively 

introduce free secondary and higher education;  

 

16.3. Acceptability: the form and substance of education, including curricula 

and teaching methods, have to be acceptable (e.g. relevant, culturally 

appropriate and of good quality) to students and, in appropriate cases, 

parents; this is subject to educational objectives required by article 13(1) 
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and such minimum educational standards as may be approved by the 

State. 

 

16.4. Adaptability: education has to be flexible so it can adapt to the needs of 

changing societies and communities and respond to the needs of 

students within their diverse social and cultural settings.  

 

17. This tool of analysis ought to be employed in our the draft report. 

 

18. The data from the General Household Surveys (“GHS”) utilised in respect of the 

right to basic education has been inaccurately analysed. In particular,  it is 

incorrect to state that the data on enrolment and retention is high.  Education 

researchers analysing the data would concur that while enrolment rates in South 

African school are high, drop out rates once learners reach Grade 8 are 

significant.  According to education researcher Nic Spaull for each 100 pupils 

who started school in 2003, only 48 wrote matric in 2014.  Of these, 36 passed 

and 14 qualified to go to university.  The GHS data further disaggregate the 

reasons for this. For example, financial reasons or because of pregnancy.  The 

draft report does not discuss the measures, if any, that have been put in place to 

address this. 

 

19. The draft report also fails to engage the many international benchmark 

assessments that suggest extremely poor educational outcomes in the poorest 
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schools.  Nor does it discuss the sufficiency of measures that have been put in 

place to address this.  

 

20. For example, in 2007, the previous Minister of Basic Education, Naledi Pandor, 

amended the South African Schools Act 84 of 1996 as part of what can be viewed 

as a concerted effort to put in place mechanisms for establishing  minimum 

standards to improve the quality of basic education.  Section 5A requires that the 

Minister of Basic Education prescribe norms and standards for (a) school 

infrastructure; (b) capacity of a school in respect of the number of learners a 

school can admit; (c) the provision of learning and teaching support materials.  

This would include textbooks and other learning materials such as workbooks.  

The amendments contained a further provision that requires that MEC’s report 

annually to the Minister on measures taken by the each of the provinces to 

comply with the various norms. Until very recently, when the norms and 

standards for school infrastructure were finalised,  norms and standards had not 

been established in any of these areas of basic education delivery. The National 

Uniform Minimum Norms and Standards for Public School Infrastructure are 

currently the subject of a constitutional challenge from the organisation Equal 

Education for failing to give effect to the right to basic education.  None of this is 

addressed in the report.   

 

CONCLUSION 

 

21. The rights to health and education, as well as being mutually reinforcing, also 

serve as a foundation for the achievement of dignity, equality and freedom. The 
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advancement of these rights is therefore critical to the advancement of other 

rights, including the rights to dignity and equality, and the achievement of social 

justice. 

 

22. We hope that the draft report can be used as a tool to assess the plans and 

programmes put in place for the realisation of these rights to date, as well as 

informing future plans to discharge these obligations. 

 

23. We thank you for the opportunity to make these written submissions and to 

contribute to this important project, and look forward to further collaboration in the 

future. 

 


