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INTRODUCTION 

 

1. The Mandamus Application pursued by the Applicants follows the tragic death of 

their daughter, Ms Maubrey Madire Mahudu (‘Maubrey’), a matric learner at 

Geluksdal Secondary School (‘School’) in 2017. Maubrey died by electrocution two 

days short of her eighteenth birthday. She was electrocuted outside a mobile 

classroom at the School because of the Respondents’ failure to timeously replace 

electrical equipment necessary to protect learners from electrocution.   

 

2. The Applicants bring the Mandamus Application to protect other learners at the 

School from being harmed or killed in similar circumstances to Maubrey. The 

purpose of the Mandamus Application is, therefore, to prevent the continuing 

violation of the constitutional rights of learners to basic education,1 an environment 

that is not harmful to their health or well-being,2 children’s right to have their best 

interests considered as paramount in all matters concerning them,3 equality,4 

dignity,5 and life.6  

 

3. SECTION27 seeks admission as amicus curiae to support the relief sought by the 

Applicants. In essence, SECTION27’s submissions seek to highlight a pattern of 

neglect for the safety of learners in the care of the Respondents. Unsafe 

infrastructure combined with an absence of accountability and lack of care on the 

part of public officials to address safety concerns has led to many instances of 

violations of learners’ rights, including the preventable deaths of learners.   

 
1 The Constitution of the Republic of South Africa 1996 (‘Constitution’) s 29(1)(a). 
2 The Constitution s 24(a). 
3 The Constitution s 28(2). 
4 The Constitution s 9. 
5 The Constitution s 10. 
6 The Constitution s 11. 
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4. In Amnesty International’s report – Broken and unequal: The state of education in 

South Africa – Amnesty International states: 

 

‘The repeated failure of government – both at the national and provincial level - to 

meet its own targets with respect to infrastructure upgrades is not just a question 

of institutional accountability. It has consequences for the life chances of 

thousands of young people who have the right to a better life regardless of their 

status or circumstances.’7 

 

5. While SECTION27 has obtained the consent of the Applicants for leave to 

intervene as amicus curiae,8 the Respondents did not respond to SECTION27’s 

request. Therefore, SECTION27 seeks to be admitted as amicus curiae in this case 

in terms of Rule 16A(5) of the Uniform Rules.  

 

6. The structure of these submissions are as follows: 

 

6.1. First, it sets out SECTION27’s compliance with Rule 16A(5) of the Uniform 

Rules;  

 

6.2. Second, it sets out submissions regarding the extent of compliance by the 

Respondents with their obligation to ensure safety at schools; 

 

 
7 Amicus Curiae’s Founding Affidavit, Annexure UR6, p 010-92. 
8 Amicus Curiae’s Founding Affidavit, Annexure UR14, p 010-251. 
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6.3. Third, it discusses legal submissions regarding the obligations of the 

Respondents to ensure the safety of learners at school in terms of the 

Constitution, the relevant statutory regime, and the common law (particularly 

regarding the concept of in loco parentis);  

 

6.4. Fourth, it discusses legal submissions regarding the need for the Court to 

effectively vindicate the rights of learners at the School. This is in light of the 

systemic negligence by public officials that led to the tragic death of Maubrey 

and the continuing failure of the Respondents to respond to repeated queries 

as to what steps have been taken to ensure the safety of learners at the 

School.  

 

COMPLIANCE WITH REQUIREMENTS FOR ADMISSION AS AMICUS CURIAE 

 

7. SECTION27 submits that it has met the requirements for admission as amicus 

curiae. 

 

SECTION27’s interest in these proceedings 

 

8. SECTION27 is a public interest law organisation that seeks to advance the 

constitutional rights of people through the law.9 Specifically, SECTION27’s work 

focuses on advancing the right to healthcare services and the right to basic 

education.10  

 
9 Amicus Curiae’s Founding Affidavit para 11, p 010-8. 
10 Amicus Curiae’s Founding Affidavit para 11, p 010-8. 
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9. In this regard, SECTION27 has made significant contributions to the normative 

understanding of the right to basic education in South Africa through research, 

advocacy, scholarly writing, and litigation.11 The cases regarding the right to basic 

education that SECTION27 has been involved in have contributed to the 

development of the jurisprudence regarding the content of the right to basic 

education.12  

 

10. In particular, SECTION27 has been involved in litigation regarding unsafe school 

infrastructure and the state’s obligations in respect thereof.13 

 

10.1. SECTION27 represented Basic Education for All as amicus curiae in Equal 

Education and Another v Minister of Basic Education and Others,14 a case 

concerning the constitutionality of the Regulations Relating to the Uniform 

Minimum Norms and Standards of Public School Infrastructure (School 

Infrastructure Norms)15 promulgated under the South African Schools Act 84 

of 1996,16 and made submissions regarding the nature of the right to basic 

education,17 and the necessity of safe school infrastructure as a component 

of the right to basic education.18 The Court in that case confirmed that school 

 
11 Amicus Curiae’s Founding Affidavit para 12, p 010-8. 
12 Amicus Curiae’s Founding Affidavit para 13, p 010-9. 
13 Amicus Curiae’s Founding Affidavit paras 13-14, p 010-9 to 010-10. 
14 Equal Education and Another v Minister of Basic Education and Others 2019 (1) SA 421 (ECB). 
15 GG 37081, GNR 920 of 29 November 2013. 
16  Equal Education and Another v Minister of Basic Education and Others 2019 (1) SA 421 (ECB) 
para 196. 
17 Equal Education and Another v Minister of Basic Education and Others 2019 (1) SA 421 (ECB) 
paras 86 and 88. 
18 Equal Education and Another v Minister of Basic Education and Others 2019 (1) SA 421 (ECB) 
para 67. 
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infrastructure was a component of the right to basic education.19 Equal 

Education further sought to hold certain regulations in the School 

Infrastructure Norms unconstitutional on the basis that they provided a 

loophole to the state from meetings its obligations in terms of the School 

Infrastructure Norms.  In finding that it was necessary to hold the state 

accountable to the School Infrastructure Norms, the Court stated:20 

 

‘The crude and naked facts [staring at] us are that each day the parents 

of these children send them to school as they are compelled to, they 

expose these children to danger which could lead to certain death. This 

is fate that also stares the educators and other caregivers in the schools 

in the face.’ 

 

10.2. SECTION27 represented a school governing body in the case of School 

Governing Body, Makangwane Secondary School v MEC Limpopo 

Department of Education,21 a case about the dismal state of infrastructure at 

a school, which was so severe that learning and teaching had to occur outside. 

In requiring the Limpopo Department of Education to develop a plan to provide 

learners with a school with adequate infrastructure, the Polokwane High Court 

confirmed that the state of school infrastructure at the school a learner attends, 

 
19 Equal Education and Another v Minister of Basic Education and Others 2019 (1) SA 421 (ECB) 
para 47. 
20 Equal Education and Another v Minister of Basic Education and Others 2019 (1) SA 421 (ECB) 
Para 194. 
21 School Governing Body of Makangwane Secondary School v the MEC of the Executive Council of 
the Limpopo Department of Education and Others (Case No: 3158/2018). 
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and whether that learner feels safe at school, has a substantial impact on 

learners’ ‘... sense of dignity and self worth.’22  

 

10.3. SECTION27 represented the Komape family in Komape and Others v Minister 

of Basic Education.23 The Komape family claimed damages for the death of 

Michael Komape, their son and brother, who fell through and drowned in a pit 

toilet at his school in Limpopo.24 In the case, the High Court confirmed that 

the failure of the state to provide decent and safe sanitation facilities at schools 

in Limpopo was a violation of learners’ rights to a basic education, amongst 

other rights.25 The High Court further issued a structural order, obliging the 

state to create a plan to ensure the eradication of pit toilets in Limpopo.26  The 

High Court ruled again on the Komape case on 17 September 2021 after 

SECTION27 re-enrolled the matter, holding that the plan the Limpopo 

Department of Education (‘LDOE’) had filed with the High Court was 

unreasonable. This was because the time period provided in the plan for the 

eradication of pit toilets was too long, especially considering that children are 

the most vulnerable members of society whose interests are protected in 

section 28 of the Constitution.27 The High Court thus felt compelled to issue 

 
22 School Governing Body of Makangwane Secondary School v the MEC of the Executive Council of 
the Limpopo Department of Education and Others Case No: 3158/2018) para 11. 
23 Komape and Others v Minister of Basic Education (1416/2015) [2018] ZALMPPHC 18 (23 April 
2018). 
24 Komape and Others v Minister of Basic Education (1416/2015) [2018] ZALMPPHC 18 (23 April 
2018) para 2. 
25 Komape and Others v Minister of Basic Education (1416/2015) [2018] ZALMPPHC 18 (23 April 
2018) para 63. 
26 Komape and Others v Minister of Basic Education (1416/2015) [2018] ZALMPPHC 18 (23 April 
2018) paras 2.1-2.5 of the Order. 
27 Komape and Others v Minister of Basic Education (1416/2015) (17 September 2021) paras 10-11. 
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another, more detailed, structural order, which ordered the LDOE and the 

Department of Basic Education (‘DBE’) to create a new, reasonable plan.28 

 

11. The case before the court, arises from the tragic death of Maubrey, and concerns 

the grave violation of numerous rights of learners resulting from unsafe school 

infrastructure. As an organisation advocating for the right to basic education,  

particularly in respect of safe and decent school infrastructure, as well as having 

the broader mandate of promoting social justice, equality, and dignity for all people 

in South Africa,29 SECTION27 has an interest to ensure the Court has all relevant 

information and legal arguments before it, in order to effectively vindicate the rights 

of all learners. 

 

SECTION27’s submissions are novel and different from those of the Applicants 

 

12. The Applicants make reference to the School Infrastructure Norms insofar as these 

address power supply at schools. SECTION27’s submissions provide details of the 

obligations of the Gauteng Education Department (‘GDE’) (and other provincial 

education departments) to provide fencing in order to ensure security at schools. 

Further, SECTION27 makes submissions and provides evidence regarding the 

failure of the Respondents, specifically the GDE, to meet their obligations under 

the School Infrastructure Norms to provide fencing to the school. Had the 

Respondents complied effectively with this statutory obligation, the persistent theft 

of electrical equipment would have been less likely. 

 
28 Komape and Others v Minister of Basic Education (1416/2015) (17 September 2021) Order. 
29 Amicus Curiae’s Founding Affidavit para 18, p 010-11. 
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13. The Applicants have made legal submissions regarding the nature of the legal 

duties owed by the school staff, and by extension, the GDE, to the learners at the 

School in terms of the Constitution, statutory regime and the common law 

(regarding the concept of in loco parentis in particular) and in respect of an 

appropriate remedy to vindicate the rights of learners.  

 

14. However, the focus of the Applicants’ submissions is on the individual School. 

SECTION27’s submissions, by contrast, highlight a systemic pattern of neglect for 

learner safety by public officials.30 SECTION27 submits that the unsafe 

infrastructure at schools and an absence of accountability by public officials for 

providing safe school infrastructure and for caring for the learners in their care has 

perpetuated the violations of learners’ rights and has led to numerous preventable 

deaths of learners. Thus, SECTION27’s evidence provides important contextual 

information necessary for the Court to consider in evaluating the systemic nature 

of the failure of the GDE to ensure learner safety. 

 

14.1. The legal arguments advanced by SECTION27 will assist the Court by 

clarifying the legal duties of the Respondents towards the Applicants as well 

as the learners at the School; 

 

14.2. The Court’s judgment may assist in establishing a precedent for other cases 

that may arise regarding similarly positioned learners, having an effect beyond 

the confines of this individual case and School, and it is thus vital that the 

rights of learners are vindicated.  

 
30 Amicus Curiae’s Founding Affidavit paras 39-44, p 010-19 to 010-21. 
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15. Further, SECTION27 will elaborate on the obligations of the Respondents to 

ensure the safety of learners beyond the obligations listed by the Applicants. 

SECTION27 discusses the obligations imposed on public officials in terms of 

Section 195 of the Constitution and related thereto, the professional obligations of 

educators to learners in their care. Moreover, SECTION27 discusses the 

jurisprudence regarding safe and decent school infrastructure as a component of 

the right to basic education, the interdependence of this latter right with other rights, 

and the necessity of an effective remedy in the context of the persistent and 

egregious neglect of the rights of children as a particularly vulnerable group.  

 

16. In sum, SECTION27 provides evidence and analysis on the lack of fencing at 

Gauteng schools, an area of the School Infrastructure Norms that is not canvassed 

by the Applicants.  It elaborates on the obligations of the State, again in areas of 

the law and professional code of ethics not canvassed by the Applicants. Finally, it 

contextualises the death of Maubrey as being part of a pattern of neglect and 

accountability by public officials that must be addressed immediately to protect the 

rights of children in the learning environment. 

 

EVIDENCE REGARDING THE GAUTENG EDUCATION DEPARTMENT’S 

COMPLIANCE WITH THEIR OBLIGATIONS 

 

17. Maubrey died by electrocution, which resulted from loose wires and the theft of 

circuit breakers and earth leakage equipment from the mobile classrooms at the 
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School.31 There was a clear security issue at the School, in terms of which theft 

had occurred on several occasions.32 

 

18. In this regard, the School Infrastructure Norms33 set requirements for schools to 

ensure there is adequate security: 

 

18.1. Regulation 17 requires that all school sites be surrounded by a fence of at 

least 1,8 meters and have at least one security measure (such as burglar 

proofing windows, employing security guards, or setting up an alarm system); 

 

18.2. Regulation 4(1)(b)(ii) read with Regulation 4(3)(c) requires that all schools 

have perimeter security within seven years after the promulgation of the 

regulations. Seven years after the promulgation of the School Infrastructure 

Norms expired on 29 November 2020. 

 

19. The Member of the Executive Council (‘MEC’) that is responsible for education in 

every province is required to submit a yearly report to the Minister of Basic 

Education.34 In these reports, the Gauteng MEC is supposed to provide information 

regarding the progress it has made and plans it has to meet the deadlines set out 

in Regulation 4(1)(b) of the School Infrastructure Norms, including the November 

2020 deadline for all schools to have perimeter security. 

 

 
31 Applicants’ Founding Affidavit, Annexure DMM2, Death Register of Maubrey Mahudu, p 006-32 to 
006-33. 
32 Applicants’ Founding Affidavit, Annexure DMM4, Investigative Report, paras 21.2 and 24.1, p 006-
47 and p 006-49. 
33 GG 37081, GNR 920 of 29 November 2013. 
34 School Infrastructure Norms Regulation 4(6). 
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20. Four reports have been publicly released by the GDE: 

 

20.1. On 29 November 2016, the Head of Department for Education in Gauteng 

signed a report that represents the year 2016, according to the DBE’s 

website.35 In the 2016 Report there is no mention of plans or progress 

regarding perimeter security. This is despite Regulation 4(3)(c) stating that the 

plans in the reports filed must reflect the prioritisation of perimeter security, 

amongst other amenities, in planning to meet the seven-year deadline; 

 

20.2. In an undated report, listed by the DBE as representing the year 2017,36 the 

GDE stated that there were 265 schools in Gauteng with perimeter fencing 

that did not comply with the School Infrastructure Norms, and stated that only 

five schools would be provided with compliant fences during the relevant 

Medium Term Expenditure Framework period at the time,37 (meaning the next 

three financial years – 2018/2019 to 2020/2021). However, the Report also 

states under its ‘Infrastructure Provision targets’ for the ‘provision or upgrade 

of fencing’ that the GDE would: 

 

20.2.1. Deliver 11 projects in 2018/2019; 

20.2.2. Deliver 13 projects in 2019/2020; and 

20.2.3. Deliver 21 projects in 2020/2021 

 

 
35 Amicus Curiae’s Founding Affidavit, Annexure UR2, p 010-52 to 010-57.  
36 Amicus Curiae’s Founding Affidavit, Annexure UR3, p 010-58 to 010-65. 
37 Amicus Curiae’s Founding Affidavit, Annexure UR3, p 010-64. 
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20.3. The next report from the GDE pertains to the GDE’s progress as at January 

2019, and is signed on 29 March 2019. This report is listed on the DBE’s 

website as reflecting 2018.38 The GDE’s targets and plans in this report are 

identical to the plans and targets in the 2017 report, as set out above.  

 

20.4. There is no report on the GDE’s website reflecting progress made between 

February 2019 and January 2020. 

 

20.5. A report signed by the Head of Department in February 2021, reflecting the 

year 2020, is then listed on the DBE’s website.39 The 2020 report states that 

there are 146 schools without perimeter fencing as required by the School 

Infrastructure Norms. The GDE states that 91 of these schools are ‘...currently 

being assessed with a view to compile job cards for the work to be done 

internally by GDE’s Maintenance Directorate.’40  

 

21. There is no information given in the 2020 report regarding how the GDE managed 

to reduce the number of schools without adequate fencing well beyond the targets 

set in the 2018 financial year. Further, there is no indication regarding any progress 

or plans being made for the additional 51 schools that are not being ‘assessed’ by 

the GDE. 

 

22. The evidence gleaned from the GDE’s reports, as set out in SECTION27’s 

Founding Affidavit, shows that the GDE has failed to meet the target of 29 

 
38 Amicus Curiae’s Founding Affidavit, Annexure UR4, p 010-66 to 010-69. 
39 Amicus Curiae’s Founding Affidavit, Annexure UR5, p 010-70 to 010-85. 
40 Amicus Curiae’s Founding Affidavit, Annexure UR5, p 010-75. 
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November 2020 to provide all schools with compliant perimeter fencing, as 

required by the School Infrastructure Norms. This indicates a clear lack of 

prioritisation regarding school safety by the GDE.  

 

23. The issue of theft and vandalism at Gauteng schools is well-documented. Amnesty 

International, in its Report, notes that the safety and security in Gauteng schools 

is a major problem, which impacts on school infrastructure.41 The funding given by 

the GDE to schools is often insufficient to employ adequate security.42  

 

24. This state of affairs is untenable when considering the risk posed by dangerous 

infrastructure in schools. Even in this case, where a tragic death has occurred and 

the need to provide a solution to prevent further harm is clear, the GDE has 

remained unresponsive to queries on what is being done to ensure the safety of 

learners and to avoid future deaths or injuries. 

 

RESPONDENTS’ OBLIGATIONS IN RESPECT OF SCHOOL SAFETY 

 

Constitutional obligations 

 

25. Along with the duties imposed by the School Infrastructure Norms, as organs of 

state and public servants, the Respondents have the duty to ‘...respect, protect, 

promote and fulfil the rights in the Bill of Rights.’43  

 

 
41 Amicus Curiae’s Founding Affidavit, Annexure UR6, p 010-102. 
42 Amicus Curiae’s Founding Affidavit, Annexure UR6, p 010-102. 
43 The Constitution s 7(2). 
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26. Maubrey’s death was a violation of a host of her rights, including her right to life,44 

equality,45 dignity,46 basic education,47 an environment that is not harmful to her 

health or well-being,48 the right to have her interests considered as paramount,49 

and her right to appropriate care when removed from her family environment.50 

Further, the current state of affairs regarding school infrastructure in Gauteng, 

especially with regards to perimeter fencing, potentially constitutes a continuing 

violation of all learners’ rights at the School, as well as other schools that are at 

risk of theft or vandalism.  

 

27. As regards to the right to basic education, the courts have identified certain 

essential components that the state must provide.  So far, this includes textbooks,51 

desks and chairs,52 scholar transport where learners live a distance from the 

nearest school and cannot afford transport53, the provision of the National School 

Nutrition Programme (‘NSNP’),54 as well as decent and safe infrastructure.55 

 

28. Further, unlike many other socio-economic rights in the Constitution,56 the right to 

basic education is ‘immediately realisable’, and not subject to ‘progressive 

 
44 The Constitution s 11. 
45 The Constitution s 9. 
46 The Constitution s 10. 
47 The Constitution s 29(1)(a). 
48 The Constitution s 24(a). 
49 The Constitution s 28(2). 
50 The Constitution s 28(1)(b). 
51 Minister of Basic Education v Basic Education for All 2016 (4) SA 63 (SCA). 
52 Madzodzo and Others v Minister of Basic Education and Others 2014 (3) SA 441 (ECM). 
53 Tripartite Steering Committee and another v Minister of Basic Education and Others 2015 (5) SA 107 
(ECG). 
54 Equal Education and Others v Minister of Basic Education and Others 2021 (1) SA 198 (GP).  
55 Komape and Others v Minister of Basic Education (1416/2015) [2018] ZALMPPHC 18 (23 April 2018). 
56 Such as the right to access to healthcare (s 27(1)(a)), housing (s 26(1)), and higher education (s 
29(1)(b)). 
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realisation within available resources’ through ‘reasonable steps.’57 The state, 

therefore, has a duty to immediately realise the right to basic education. Any 

deviation from this would require justification in accordance with section 36 of the 

Constitution. This means that the Respondents have a duty stronger than an 

obligation to take ‘reasonable steps’ to ensure the safety of learners, as put forward 

by the Applicants in their founding affidavit.58 Rather, it is submitted that the 

Respondents must immediately ensure that electrical dangers at the School are  

addressed and steps are taken to prevent ongoing theft at the School. 

 

29. The Constitutional Court has also repeatedly endorsed the notion of the 

interconnectedness of rights and their relevance to the interpretation of socio-

economic rights. In Government of the Republic of South Africa v Grootboom,59 

Yacoob J aptly stated that all rights in the Constitution are ‘...interrelated and 

mutually supportive.’60 Grootboom confirmed that this is ‘...not merely a theoretical 

postulate.’61 It has a bearing regarding the evaluation of the adequacy of 

government action.62 The Constitutional Court has further noted the importance of 

interpreting the right to basic education in a child-centred manner in accordance 

with the principle in section 28(2) of the Constitution that prioritises the best 

interests of the child.63   

 

 
57 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) 
BCLR 761 (CC) para 37. 
58 Applicants’ Founding Affidavit para 35, p 006-21. 
59 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46. 
60 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 para 23. 
61 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 para 83. 
62 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 para 83. 
63 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) 
BCLR 761 (CC) paras 66 and 71. 
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30. Thus, within the context of the interdependence of rights and the primacy of the 

best interests of the child principle, the Court must consider the following in 

determining the extent to which the state has violated its obligations to ensure that 

the electrical wiring does not pose a threat to the safety of learners at the School.  

First, the multiple rights being simultaneously violated and second, the 

Respondents’ duty to fulfil its obligations in respect of the right to basic education 

immediately.  

 

31. The conduct of the Respondents, along with being inconsistent with the 

requirements of the Bill of Rights, is also contrary to the dictates of section 195 of 

the Constitution. According to section 195, public administration must accord with 

the democratic values enshrined in the Constitution. These include a high standard 

of professional ethics,64 responsiveness,65 accountability,66 and transparency.67  

 

32. Stein argues that the obligations set out for public administration in section 195 of 

the Constitution are inherently linked to the realisation of the rights in the Bill of 

Rights.68 In this case, the Respondents have failed to implement the School 

Infrastructure Norms, and acted unresponsively, and without transparency or 

accountability prior to, and in the aftermath of, Maubrey’s death. This is clearly 

contrary to the requirements of section 195 of the Constitution for public officials to 

exercise their power in a manner that is ‘... accountable, transparent and fair.’69 As 

 
64 The Constitution s 195(1)(a). 
65 The Constitution s 195(1)(e). 
66 The Constitution s 195(1)(f). 
67 The Constitution s 195(1)(g). 
68 Stein, N “‘A better life for all’: using socio-economic rights litigation to enforce the principles governing 
public administration” SAJHR 34 (2019) at 98. 
69 Steenkamp NO v Provincial Tender Board of the Eastern Cape 2007 (3) SA 121 (CC). 
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stated by Moseneke DCJ in Steenkamp, ‘… the exercise and control of public 

power is always a constitutional matter.’70  

 

South African Council for Educators Act 31 of 2000 

 

33. Also related to compliance with section 195 of the Constitution, is that the South 

African Council for Educators, a body established to oversee the teaching 

profession, maintains a Code of Professional Ethics for educators.71 The Code of 

Professional Ethics obliges teachers to take ‘...reasonable steps to ensure the 

safety of learners.’72 In this case, reasonable steps would be to ensure proper 

oversight over the flooded classrooms, ensuring that learners were not exposed to 

loose, live wiring in the classroom, or to ensure that the stolen equipment 

necessary for safety was replaced. None of these obligations were fulfilled. 

 

Common law - in loco parentis 

 

34. ‘In loco parentis’ is a common law concept that holds that the duty of persons under 

whose care children are under are that of ‘...a reasonably careful parent in relation 

to his own children.’73 Viewed through a constitutional lens, in loco parentis is 

intimately connected with the constitutional right of children to ‘...appropriate 

alternative care when removed from the family environment.’74 Teachers are 

required to take reasonable steps to prevent foreseeable harm.75 This includes 

 
70 Steenkamp NO v Provincial Tender Board of the Eastern Cape 2007 (3) SA 121 (CC) para 20. 
71 Amicus Curiae Founding Affidavit, Annexure UR8, p 010-149 to 010-162. 
72 Amicus Curiae Founding Affidavit, Annexure UR8, para 3.13, p 010-152. 
73 Hawekwa Youth Camp and Another v Byrne 2010 (6) SA 83 (SCA) para 39. 
74 The Constitution s 28(1)(b). 
75 Pro Tempo v Van der Merwe 2018 (1) SA 181 (SCA) para 21. 
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appropriate supervision over children. The risk of danger to children in different 

instances must inform the degree of supervision that is required by teachers.76 In 

circumstances where there is a clear risk posed by highly dangerous infrastructure, 

the total supervision over learners near the vicinity of the infrastructure would likely 

be required.77 

 

SUPPORT FOR THE APPLICANT'S REMEDY 

 

35. The Applicants are requesting that the Court issue a mandamus requiring that the 

Respondents take steps to ensure the safety of learners at the School and for the 

Court to maintain judicial supervision over this. The failure by the Respondents to 

fulfil their obligations to the School and to ensure the safety of learners in relation 

to public school infrastructure more generally, highlights a pattern of non-

compliance with its obligations. In the case of the School, if the infrastructure needs 

of the School are not addressed, there will likely be another instance of death or 

injury of a learner.  

 

36. According to section 172(1)(b) of the Constitution, the Court, when deciding a 

constitutional matter, ‘...may make any order that is just and equitable.’  In this 

regard, the Constitutional Court in Fose v Minister of Safety and Security, stated 

that78:  

“In our context an appropriate remedy must mean an effective remedy, for 

without effective remedies for breach, the values underlying and the rights 

 
76 Minister of Education & Another v Wynkwart NO (2004) (3) SA 577 (C) at pages 7-8. 
77 Minister of Education & Another v Wynkwart NO (2004) (3) SA 577 (C) at pages 7-8. 
78 Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) para 69. 
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entrenched in the Constitution cannot properly be upheld or enhanced. 

Particularly in a country where so few have the means to enforce their rights 

through the courts, it is essential that on those occasions when the legal 

process does establish that an infringement of an entrenched right has 

occurred, it be effectively vindicated. The courts have a particular responsibility 

in this regard and are obliged to ‘forge new tools’ and shape innovative 

remedies, if needs be, to achieve this goal.” 

 

37. In Mwelase v Director-General for the Department of Rural Development and Land 

Reform,79 the Constitutional Court stated that in cases where the ‘...most 

vulnerable and most marginalised have suffered from the insufficiency of 

governmental delivery’ and where ‘...egregious infringements have occurred, the 

courts have had little choice in their duty to provide effective relief.’80 (Own 

emphasis.) 

 

38. This dicta was applied in Equal Education v Minister of Basic Education,81 a case 

concerning the failure of the government to continue the NSNP during the COVID-

19 lockdown. The Gauteng High Court stated that a structural interdict would 

constitute an effective, just, and equitable remedy in the circumstances to ensure 

the resumption of the NSNP.82 This was for two primary reasons: 

 

 
79 Mwelase v Director-General for the Department of Rural Development and Land Reform 2019 (6) SA 
597 (CC). 
80 Mwelase v Director-General for the Department of Rural Development and Land Reform 2019 (6) SA 
597 (CC) para 48. 
81 Equal Education and Others v Minister of Basic Education and Others 2021 (1) SA 198 (GP).  
82 Equal Education and Others v Minister of Basic Education and Others 2021 (1) SA 198 (GP) para 
89. 
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38.1. That children are ‘categorically vulnerable; poor hungry children are 

exceptionally vulnerable. The degree of the violation of the constitutional rights 

are thus egregious.’83 

 

38.2. There was a large degree of administrative confusion and chaos with regards 

to the resumption of the NSNP.84 

 

39. Further, in Komape v Minister of Basic Education, the Polokwane High Court stated 

that in cases where common law damages would not be enough to ensure that  

future systemic violation of learners’ rights will not occur, a structural interdict may 

be the only appropriate remedy that would provide just and equitable relief.85  

 

40. As in the cases discussed, this mandamus application also concerns vulnerable 

children in circumstances where a host of constitutional rights have been violated, 

which resulted in death, and may cause ongoing violations of learners’ rights. 

Moreover, as is evidenced by the experience of the Applicants, the GDE has been 

completely recalcitrant.86 The Court is constitutionally required to ‘...craft effective, 

just and equitable remedies.’87 Therefore, in the circumstances, a mandamus 

directing the GDE to ensure this event is not repeated at the School and an order 

maintaining judicial oversight is an appropriate option to ensure effective relief. 

 

 
83 Equal Education and Others v Minister of Basic Education and Others 2021 (1) SA 198 (GP) para 
88.2. 
84 Equal Education and Others v Minister of Basic Education and Others 2021 (1) SA 198 (GP) para 
88.3. 
85Komape and Others v Minister of Basic Education (1416/2015) [2018] ZALMPPHC 18 (23 April 2018) 
para 63. Para 67 and 70. 
86 Applicants’ Founding Affidavit paras 34.7, 58, p 006-21 and p 006-29. 
87 Mwelase v Director-General for the Department of Rural Development and Land Reform 2019 (6) SA 
597 (CC) para 49. 
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CONCLUSION  

 

41. For the reasons set our above SECTION27 seeks admission as amicus curiae in 

this case. SECTION27 further supports the relief sought by the Applicants in this 

matter. 
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