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WHAT IS THE COPYRIGHT ACT AND WHAT DOES
IT DO?
Copyright is a form of intellectual property that makes a legal entitlement
over works such as books, films, and music. According to the Copyright Act
98 of 1978, a holder of copyright over a work has the exclusive right for a
certain period of time to make copies of, perform, publish, adapt, or
broadcast that work. While this is meant to protect the interests of the
creators of works, this complete control can act as barriers to accessing
works that people may need for educational and creative purposes.

BARRIERS TO BRAILLE AND ACCESSIBLY
FORMATTED BOOKS
To balance the interests of copyright holders with the interests of the
public to access creative works like books, there are some “exceptions” in
the Copyright Act. These allow people to use copyrighted works without the
permission of the copyright holder for certain specific purposes. However,
the Copyright Act currently does not allow for exceptions for people who
are blind or visually disabled to convert written works into formats that are
accessible for them (such as Braille or audio), without permission from the
copyright holder. Obtaining the permission of the copyright holder can
take an unreasonably long time and the copyright holder has no obligation
to give permission to convert the work, or even to respond to the request.
Further, the Copyright Act prevents cross-border exchange of accessibly
formatted books, which means that people who are blind or visually
disabled in South Africa can’t import braille copies of books that exist in
other parts of the world - instead, they need to format books in South
Africa from scratch.
This has made converting books into formats such as Braille far more
expensive than is necessary and has led to a Book Famine for people who
are blind or visually impaired, with less than 0,5% of published works
available in accessible formats. The lack of an exception for people who are
blind or visually disabled has also led to government delaying the signing
the Marrakesh Treaty to Facilitate Access to Published Works for Persons
Who Are Blind, Visually Impaired, or Otherwise Print Disabled (Marrakesh
Treaty), which facilitates the exchange of accessible format copies between
organisations across multiple countries without the permission of
copyright holders. By not signing and ratifying the Marrakesh Treaty, the
government is denying access to huge libraries of books that exist in other
parts of the world to people with disabilities in South Africa.

#BrailleIsNoCrime #EndTheBookFamine
tinyurl.com/EndTheBookFamine

HUMAN RIGHTS VIOLATIONS!
The Copyright Act blatantly violated the rights of people who are blind or
have print disabilities to
- equality,
- dignity,
- basic and further education,
- freedom of expression and
- participation in the cultural life of one's choice.

BLIND SA V MINISTER OF TRADE, INDUSTRY
AND COMPETITION
On behalf of blind and visually impaired communities across the country,
BLIND SA, represented by SECTION27, took the government to court last
year to challenge the constitutionality of the Copyright Act and to insert an
exception into the Act to allow people with disabilities to convert works
without the permission of the copyright holder.
The High Court ruled in favour of Blind SA. The following order was made:
A declaratory order: declaring the current Copyright Act invalid and
unconstitutional because it limits/prevents people with visual
disabilities from accessing works under copyright in formats that they
can read, and does not include provisions designed to enable access to
works under copyright as envisaged by the Marrakesh Treaty;
A ‘reading in’ – or inclusion – of the proposed section 19D of the
Copyright Amendment Bill (CAB) to the current Copyright Act to allow
an exception to copyright for people with disabilities so that they can
convert published works into accessible formats like Braille, large print,
Digitally Accessible Information System (Daisy).
But in order for this important victory to be made into law, the
unconstitutionality of the Copyright Act and the reading of the exception
still need to be confirmed by the Constitutional Court. The Constitutional
Court hearing is set to take place on 12 May 2022.
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TIMELINE OF COPYRIGHT
REFORM EFFORTS

27 JUNE 2013
The Marrakesh Treaty was adopted at the World
Intellectual Property Organization Diplomatic
Conference.
In its closing statement at the Conference, South Africa
indicated its intention to sign the Marrakesh Treaty but
stated that it will only sign the Treaty after it has
amended its copyright law to align with the Treaty –
meaning adding an exception to the Copyright Act for
persons with disabilities.

4 JUNE 2020
After a year had passed without the
President signing the CAB or referring
it back to parliament, BLIND SA
instituted proceedings against the
President at the Constitutional Court to
compel him to act.

28 MARCH 2019
Following a lengthy legislative process, parliament
passed the Copyright Amendment Bill (CAB), which,
among other amendments, sought to add a section
(section 19D) to the Copyright Act that would allow an
exception in copyright for persons with disabilities to
make accessible format copies of works, and to
import/export accessible format copies made in terms of
similar provisions in different countries. The CAB was
then sent to President Ramaphosa for him to either sign
(in which case it would become law) or refer back to
parliament.

16 JUNE 2020
The President referred the CAB back to
parliament for constitutional concerns
unrelated to section 19D. Parliament was
required to consider the President’s
constitutional concerns in relation to the CAB,
delaying any copyright reform in South Africa,
including the passing of section 19D.

7 APRIL 2021
BLIND SA, represented by SECTION27, launched proceedings
in the High Court for it to declare the Copyright Act
unconstitutional to the extent that it limits the rights of people
with visual disabilities from accessing copyrighted works in
formats they can read. Further, BIND LSA requested an order
for section 19D of the CAB to be “read in” to the Copyright Act.
This would insert section 19D into the Copyright Act, without
the legislature needing to pass an amendment and ensure that
the rights of people with visual disabilities would be
immediately vindicated, and not be tied up in the legislative
process CAB will undergo.

1 JUNE 2021
The National Assembly adopted a report made by the
Portfolio Committee on Trade, Industry and
Competition, and reversed its decision made on 15
December 2018 to pass the CAB and referred the CAB
back to the Portfolio Committee for reconsideration.
The National Assembly also referred the CAB to the
Joint Tagging Mechanism to determine whether the
CAB should be “retagged” as a section 76 bill, which
would require the legislatures of every province to
debate and deliberate on the CAB before voting to
pass it.
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4 JUNE 2021
The Portfolio Committee published calls for
comments on the aspects of the CAB the
President raised constitutional concerns about,
reopening the process of public participation at the
national level.

18 JUNE 2021
The Joint Tagging Mechanism reclassified the CAB as a
section 76 Bill. This means that each separate provincial
legislature would need to publish calls for public
comments and have hearings on the CAB before casting
a vote on whether to pass it, severely delaying the
process of legal reform in copyright and jeopordising the
rights of people who are blind or visually-impaired.

21 SEPTEMBER 2021
The High Court of South Africa (Pretoria
Division) declared the Copyright Act
unconstitutional. Further, the High Court
ordered that section 19D of the CAB is now
part of the Copyright Act. If the legislature
does not pass copyright reform to provide
an exception for people with visual
disabilities within 12 months, the order that
section 19D is part of the Copyright Act will
become permanent.

12 MAY 2022
BLIND SA will appear before the Constitutional Court to
argue for confirmation of the order of the High Court. The
Constitutional Court’s confirmation of the High Court
order will be a meaningful vindication of the rights of
people who are blind or visually-impaired and will allow
them to have access to a far higher number of published
works in formats that they can read.

13 OCTOBER 2021
BLIND SA filed an application with the
Constitutional Court for the confirmation of
the order of the High Court that the Copyright
Act is unconstitutional. Such confirmation is
required in terms of section 172(2)(a) of the
Constitution.

